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1 In the Supreme Court of the District of Columbia. 

Equity. No. 40034. 

John G. Morrison, Jr., et ah, Plaintiffs, 

vs. 

Albert Bacon Fall, Secretary of the Interior; Charles H. Burke, 
Commissioner of Indian Affairs; William Spry, Commissioner of 
the General Land Office, and Andrew W. Mellon, Secretary of the 
Treasury, Defendants. 


Memorandum. 

April 22, 1922.—Original bill for injunction, filed. 

Motion of Albert B. Fall et al. to Dismiss. 

Filed April 27, 1922. 

******* 

Come now Albert B. Fall, Secretary of the Interior, Charles II. 
Burke, Commissioner of Indian Affairs, and William Spry, Commis¬ 
sioner of the General Land Office by their attorneys, and move to 
dismiss the bill of complaint herein filed on the grounds: 

1. That there is a defect of parties complainant. 

2. That there is a defect of parties defendant in that the State of 
Minnesota is an indispensable party to so much of the suit as in¬ 
volves swamp and overflowed lands. 

3. That the suit is essentially an action against the United 
2 States, an indispensable party hereto, which has not consented 
to be sued in this behalf. 

4. That the bill does not set out any facts sufficient to entitle the 
complainant to the relief prayed for or to any relief. 

5. That the court is without jurisdiction over the subject matter 
of the suit. 

EDWIN S. BOOTH, 

Solicitor; 

C. EDWARD WRIGHT, 

First Assistant Attorney, 
Attorneys for Defendants. 

To Webster Ballinger, Esq., attorney for plaintiff: 

Take notice that the above motion to dismiss will be for hearing 
on May 5 at 10 o’clock or as soon after as the same mav be reached. 

C. EDWARD WRIGHT. 

Attorney for Defendants. 
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Memorandum. 

■ f 1 ’ 1922.—Motion to dismiss, identical as to the grounds as- 

Mellon m 110 a ^ ove nlotion > was filed by defendant Andrew W. 

3 Memorandum of Justice Hoehling. 

Filed June 6, 1922. 


Tins is a bill filed by John G. Morrison, Jr., describing himself 
as a citizen of the United States, a resident of the State of Minnesota 
duly enrolled as a member of the former White Earth Band and 
was allotted land on the White Earth Reservation as such • that he 
is a member of that class of persons described as “all the Chippewa 

{- n ^‘ i ' t ] S J n <he St ‘ lte . of Minnesota,” in certain agreements with the 
l nited States, and therein declared to be the sole owners and bene¬ 
ficiaries of the net funds received from the sale and disposition of 
certain lands, and timber thereon, ceded to the United State in 
trust; and plaintiff brings the suit in his own right as well as’for 
and on behalf of all others persons included within the class named 
in said agreements and similarly situated. 

The bill prays for injunctive relief against the Secretary of the 
Interior, Commissioner of the General Land Office, Commissioner of 
Indian Affairs, and the Secretary of the Treasury, concerning divers 
subjects-matter mentioned in the bill; and which may be briefly 
summarized thus: v 

Bv an act approved January 14, 1889, (25 Stats. 642), authority 
was given to negotiate with the different Bands of Chippewa Indians 
of Minnesota for the complete cession and relinquishment of their 
title and interest of all the reservations of said Indians in said State 
except the M lute Earth and Red Lake and to so much of those Two 
l esen at ions as is not required to fill the allotments required bv 
that and existing acts and which shall not have been reserved 
4 for such purposes; said act further provided for disposition 
of the ceded lands and the timber thereon and fixed a mini¬ 
mum price to be received, etc. Out of the reserved lands, allot¬ 
ments were to be made to the Indians residing on the Red Lake 
Indian Reservation, and those who did not desire to take their al- 
lotmenfs were to be removed to and allotted on the reserved portions 
of the \\ lute Earth Reservation, etc. The act provided for the 
survey of the lands and classification into forty-acre lots—those on 
which there was standing or growing pine timber to be classified 
as pine lands and other lands to be classified as agricultural lands- 
pine timber not to be estimated as less than $3. per thousand feet.’ 

J he act. also provided for sales at public auction for cash in fortv-acre 
parcels of the pine lands at not less than their appraised value, etc. • 
agricultural lands to be sold to actual settlers under the provisions 
of the homestead law, at the rate of $1.25 per acre, payable in five 




4 


J. O. MORRISON, JR., ET AL. VS. A. B. FALL ET AL. 

equal annual payments before patent. The act further provided 
that all moneys accruing from the disposal of said lands, after de¬ 
ducting certain enumerated expenses, should be placed in the Treas- 
urv of the United States to the credit of all the Chippewa Indians 
ot Minnesota as a permanent fund, to draw interest at the rate of 
o 7 per annum for the period of 50 years after the allotments pro- 
lded in the act shall have been made, the interest and permanent 
fund to be expended for the benefit of the Indians, as follows: 

One-half of the interest, except as otherwise provided to be paid 
annually in cash in equal shares to the heads of families and orphan 
r minors for their use; one-quarter of said interest, during the 

° same period and with like exception, to be paid annually in 

t a- Cash _, ln , e< I ual ^nres per capita to all other classes of ‘said 
Indians; and the remaining one-quarter of said interest, during said 
period of oO years to be devoted exclusively under the direction of 
the Secretary of the Interior to the establishment and maintenance 
ot a system of free schools among said Indians, in their midst and 
for their benefit; and, at the expiration of said fifty years the per- 
manent fund to be divided and paid to all of said Chippewa Indians 
and their issue then alive, in cash, in equal shares. 

It is charged that notwithstanding the terms and provisions of 
the act aforesaid, and of the agreements made and actions taken and 
had m pursunce thereof the Commissioner of the General Land 
thee and the Secretary of the Interior illegally caused about 900.000 
acres of the ceded lands, much of which were covered with pine 
timber, to be classified as swamp and overflowed lands.” and like¬ 
wise without authority of law, have issued patents to the State of 
Minnesota covering approximately 600,000 acres of said lands with- 

™Ki;? nS ffi er 1 tl0n u° the Indlans > and ,lmt - unless restrained, said 
.i Ub -ft officials null issue patents to the remaining lands so illegally 
e assificd as above ‘thereby causing irreparable injury to plaintiff 
and all other members of said class similarly situated.” ‘ 

it is further alleged that, notwithstanding the provision of the act 

Mav 17 1900° ‘TV?"/ 38 ’” Con 8 r f s ‘ b - v an approved 

_1 '•] i P (31 S, ? ts ‘ 1 ' 9 ’) kno " n as the Free Homestead Act 
prmided for homestead patents for agricultural public lands acquired 
prior to the passage of that act by treaty or agreement from the 

lnraTT n , d, an bribes, based upon residence and the payment of 
local Land Office fees, without other or further charge;* said act 
further providing that the moneys so realized, which otherwise 

fi m TV° any Indian Tribe, shall be paid to such 

Indian Tribe by the United States, appropriate provision be- 
, mg made in the act for the payment. It is alleged that none 
Tn iqfm"‘‘ S Kr e< ? U 'J <1 ?, 1 ' ,he . aCt or agreement of 1899, supra, were, 

»id act’of P l900 l,^ ndS ’ n0 V ha .' :e t ley Sln , c ? bce °me such, and that 
said act of 1900 has no application to said lands, but that notwith¬ 
standing the Commissioner of the General Land Office has illegally 
applied the provisions of said act of 1900 to said ceded lands aiufthat 
ff' era l thousand patents have been issued to homestead entry on 
the ceded lands without payment therefor being made into the‘trust 
fund of the Indians; and that a large number of patent applications 
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bv homesteaders on said ceded lands are now pending and will be 
approved by the Commissioner unless restrained, ancfthat patents 
therefor will issue without the payment of the $1.25 per acre being 
first made to the Indians, us so required, as above; “thereby causing 

ami'injury.” ° " , " C '“ b< "' S ° f 81,1(1 dass father irreparable^ 

It is further charged that while, under the agreement of 1889 
Zn a « thC ( T ber 0,1 > ine 1 ? n ‘ ls ” ™ to be appraised at not te 

were ^te^dTrmKr 66 ' “r the land and standin 8 timber thereon 
were to be sold at public auction, in no event for less than their an- 

piaised value, in the disposition of pine lands, under the administra¬ 
tion of the Commissioner of the General Land Office, frauds were 
practiced by the under estimation of timber by Government ap- 

S ,e t" le . rest of lumber companies and that those frauds 
resulted in the hid ans receiving less than eight cents per thousand 

feet for much of the timber sold prior to 1898; that the frauds 
7 b i can,e so . notorious that they resulted in an investigation bv 
officers of the Department and a Select Committee of Coii- 
giess as a result of which investigation, and for the protection of 
the Indians, there was passed the act of June 27. 1902, (32 Stats 
400,) which changed the method of disposing of the timber so that 
instead of being sold as standing timber, as theretofore provided it 

riosY'd^f' 1 ' ?. I'fji arl , d so d 011 scale, the land remaining undis- 
R? , °J- Tt furt ior alleged that by the act of May 23, 1908 (35 
Stats. 2,2, about 400,OOO acres of the best “pine lands” were in- 
cluded in the Minnesota National Forest Reserve,” section 4 of 
winch act contains certain provisions in respect of opening classified 
timber land to homestead settlements, as soon as the timber is re- 
nioied therefrom, at the rate of $1.25 per acre, and section 8 whereof 
provides that nothing m the act should bind the United States to 
purchase any of the and in the reservations excluded from the 
Reserve created by this act, or to dispose of said land except as 

thnt t? ed r’ by t le aCt ° f J /" uar - v 14 ’ 1889 - Plaintiff further alleges 
that the Commissioner of the General Land Office, ignoring the pro- 

xisions of the act of 1908, and the agreement of 1889, refused to 
offer the cut-over pine lands for sale at public auction ^nd has ex¬ 
posed said land to homestead entry and has permitted several 
thousand homestead entries to be made and is executing patents to 
somestead entrvmen without requiring the payment of $125 per 

the e trusi f nJ 'firi Commissioner has not caused to be paid into 
the trust fund of the Indians the sum of $1.25 per acre for the lands 

so patented. Plaintiff further alleges that the cut-over pine land will 
bring in the open market from $5. to $250. per acre at public 
auction and that the unlawful acts of the said Commis- 
, . sl ? ners are causing plaintiff and all other members of the 

class similarly situated irreparable loss and injury and that the said 
Commissioner will continue to illegally dispose of the lands under 
homestead laws unless restrained 

UnhJ? «? a r ! her a ' leged lhat - in ' 1889 > and long prior thereto, the 
t mted States recognized the members of the different Bands of 

Chippewa Indians occupying reservations in Minnesota as the own- 
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ers of the possessory title of the respective reservations occupied by 
them, except the Red Lake Reservation which embraced over 3,000,- 
000 acres of lands and was occupied bv about 1,200 Chippewa In¬ 
dians, members of the Red Lake Band; that, as to the Red Lake 
Reservation, the Lnited States recognized the possessory title as being 
in all of the Chippewa Indians of Minnesota and that said recogni¬ 
tion was declared in said act of January 14, 1889, which act pro¬ 
vided,. as to said Red Lake Reservation, that the cession was to be 
deemed sufficient if assented to in writing by two-thirds of the male 
adults over eighteen years of age of all the Chippewa Indians in 
Minnesota, and that there was to be reserved from said cession of 
lands on the Red Lake Reservation only sufficient land to make 
allotments under the general allotment act to the then members 
of the Led Lake Band, and that said lands were to be reserved for 
no other purpose; that, on account of the character of the land on 
the Red Lake Reservation, there were reserved approximately 700 
acies of land on that reservation to enable the 1,200 members of 
that Band to select land suitable for allotment purposes. 

It is further alleged that, notwithstanding the fact that the sur¬ 
veys were completed of lands within the reserved portion of 
9 the Red Lake Reservation and that 33 years have now 
elapsed, not an allotment has been made to any member of 
said former Band. It is further alleged that, by an act approved 
June 27. 1902, it was provided that the Secretary of the Interior, 
as speedily as possible, shall proceed to complete the allotments to 
the members of said Red Lake Band, and that those allotments shall 
be completed before opening the agricultural lands to settlement. 

It is further alleged that the agricultural lands were opened to 
settlement prior to 1908, and that the members of the former Red 
Lake Band have been endeavoring, for the past 30 years, to obtain 
their allotments in severalty, to which they have been entitled, as 
above; that many of those entitled to allotments have died and that 
their rights have been extinguished by failure to obtain the same 
during their lives, thus depriving them and their children of prop¬ 
erty intended to be secured to them; that said reservation has been 
held as a closed reservation for the past 33 years, excluding there¬ 
from all forms of development and improvement and thereby deny¬ 
ing to the former members of the Band citizenship in the State and 
I nion. tree public schools, churches, highways, association with 
white settlers and owners, and all those essential elements of civiliza¬ 
tion necessary to their proper development and progress; that said 
refusal to permit the members of said Band to take their allotments 
and to allot those who failed so to do, has prevented the fifty-year 
trust period from commencing to run, and has prevented the dis¬ 
position of the reserved lands as provided by said agreement of 
1889, and has caused the maintenance and continuance of 
10 an agency, the expense of maintaining which is being ille¬ 
gally paid out of the trust funds belonging to all of the Chip¬ 
pewa Indians of Minnesota, amounting annually to approximately 
$50,000., and, in addition, has resulted in the unnecessary and 
illegal expenditure of more than $2,500,000. of money belonging 
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to the trust funds of all the Chippewa Indians of Minnesota for 
he care and support of said Red Lake Indians who, otherwise, would 

nfuou . self ' sust T ai ^ng, thus reducing the principal trust fund of 
all the Chippewa Indians of Minnesota and, likewise, reducing the 
school fund for the education of the Chippewa Indian children and 
which plaintiff and all other members of said class similarly situated 
have an interest for the benefit of their children, and that unless 

r ^ ine( ^i* ie Secretar y th e Interior and Commissioner of Indian 
A flairs will continue to refuse to permit the said Red Lake Indians 
to take their allotments in severalty, to the great and irreparable 

mjuiy of plaintiff and all other members of said class similarly 
situated. J 

iom ai ?oo ff I? rthe L a l ,e ? es that b - v an act of Congress of February 20, 
1004 (33 Stats. 48,) it was declared that the Indians of the Red 

J.ake Reservation should possess their diminished reservation inde¬ 
pendent of all other bands of the Chippewa Tribe and further de¬ 
clared that, nothing in the act should deprive said Red Lake Indians 

i'lco y oj' neh . t 4 t0 , 1 wluch , the >: " ere entiled under the agreement of 
JSSJ. 1 laintiff alleges that the lands referred to in said act of 1904 
were not then nor have they been at any time, the property of the 
L mted States, but that said lands passed to the United States under 
the agreement of 1889, burdened with and subject to the con- 
1 1 ditions thereof, and that it was not within the power of 
Congress to confer upon said Red Lake Indians exclusive 
ownership of the lands within that reservation which had been re¬ 
served solely for the purpose of permitting the Red Lake Indians to 
select suitable allotments therefrom, the residue to pass to the United 
States under the terms of the agreement, supra , and that said act of 
L )4, in so far as it undertook to change the terms and conditions 
of the agreement of 1889, to the injury and loss of plaintiff and all 

other members of said class similarly situated, is unconstitutional 
and void. 

o Plaintiff further alleges that by an act approved May 18, 1916 
(89 Stats. 137,) the Red Lake Indian Forest was established out of 
a part of the lands within the limits of the diminished Red Lake 
Indian Reservation, and which lands were reserved upon the terms 
and for the purposes hereinbefore stated: that by said act pro¬ 
vision was made for the sale and disposition of timber within said 
led Lake Indian I orest, and deposit of the net proceeds in the 
t reasury of the United States to the credit of the Red Lake Indians 
the same to bear interest at the rate of 4 per centum per annum’ 
the interest to be used by the Secretary of the Interior for the ex¬ 
clusive benefit of said Red Lake Indians; that by the agreement of 
1889, only lands within the reserved portion of the Red Lake Reser¬ 
vation, suitable for agricultural and grazing purposes, were subject 
to allotment to the members of the former Red Lake Band and that 
none of the timbered lands included in said Red Lake Indian Forest 
were subject to allotment, and that said timbered lands, by the pro- 

,0 l lslom of the agreement of 1889, were to pass to the United 

12 States upon the same terms and conditions as all other lands 

lands ceded under that agreement, and for the credit of all 
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the Chippewa Indians in the State of Minnesota, etc. Plaintiff 
further alleges that the not proceeds received from the timber cut 
sa l 1 ?. I ^ d Lake Indian Forest amount approximately to $500,- 
UUO., which funds have been deposited in the Treasury of 'the United 

nT U ™ he crcdit of tho Red Lake Band and not to the credit of 
all the Chippewa Indians in Minnesota, as provided in the agree¬ 
ment of 1889, and that the Secretary of the Interior is now T using 
the interest accruing annually from said fund for the exclusive use 
and benefit of the members of said former Red Lake Band, and that 
the action aforesaid constitutes an illegal diversion of said funds 
from the agreement of 1889, and that said act of 1910, in so far 
as it directed the illegal diversion of said funds, is unconstitutional 
and void, in that it takes the property in which plaintiff and all 
other members of said class similarly situated have a vested interest 
without due process of law and without just compensation; and that 
the Secretary of the Treasury, unless required by mandatory in¬ 
junction, will continue to retain said funds to the credit of the Red 


of said timber, and will continue to dispose of the interest annually 
aeciuing therefrom exclusively for the use and benefit of the mem- 
bers of said Red Luke Band, all to the great and irreparable loss 
of plaintifi and all other members of said class similarly situated. 

Plaintiff further represents that for many years prior to 
L> 1889 the l nited States maintained agencies among the Chip- 
pewa Indians of Minnesota; that by section 7 of the agreement 
mentioned, it was provided that all moneys accruing from the dis¬ 
posal of lands ceded to the United States thereunder, after deducting 
divers enumerated expenses, should be placed in the Treasury of the 

fit* States t0 the credit of a11 die Chippewa Indians in the State 
of Minnesota as a permanent fund, to draw interest at the rate of 5 
per centum per annum, payable annually for the period of 50 years 
one-quarter whereof was to be devoted exclusively to the establish’ 
ment and maintenance of a system of free schools among said ln- 
dians, in their midst and for their benefit, and that at the expiration 

iiu/2?. y0ars ’ th e permanent fund was to J>e divided and paid to 
all the Chippewa Indians and their issue then living, in cash, in equal 
shares. Plaintiff alleges that the interest now accruing annually on 
said principal fund amounts to about $*240,000. one-quarter whereof 
under the agreement aforesaid, is to be devoted exclusively for the 
establishment and maintenance of free schools amongst the Indians- 
that there are more than 4.000 Chippewa Indian children of school 
age and that it said school fund was divided equally between said 
children, each child would be entitled to less than $15'; that all of the 
Chippewa Indians of Minnesota, except those residing on the Red 
Lake Reservation who have not been allotted and numbering le«s than 
1,500, are citizens of the United States, and of the State of Minne¬ 
sota, the great majority of whom are tax pavers; that of more than 
4,000 Indian children of school age, approximately 3,500 reside in 
established public school districts of the State, having ample school 
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14 M?nni^t f ° r all , chiIdren residing therein; that the State of 
14 -Minnesota maintains a public school system of high standard 

. an d by its laws the parents of every Indian child within the 

of^cho ,| eqU1 ’ Under he ? vy penal,y ’ to pee to it that the children 

term thl ihpp 6 m r - gular f* 10 ? 1 ^tendance during the school 
term that the Commissioner of Indian Affairs, with the approval of 

the secretary of the Interior, has entered into certain contracts with 
mission boarding schools in Minnesota for the education of divers In¬ 
dian children, and is paying out of the school funds some $25 000 
of fn e n'- fths of ‘he entire school fund available for the education 

rLide ?n t Ch ‘f rC r ’ i* ‘ at a lnr P percenta g e said children 

/, 1 c , in di.tiicts which have ample accommodations for public 

« C cv?°t n eClU f a f 10n; ‘ ha ‘ sald mission boarding schools form no part of 
a ff m °J {rec schools, as authorized bv the agreement, supra; that 
the expenditure of said school funds for the education of said children 

mJm ? na $15 000 T S '",Tr aU , thority of law; and that the re- 
f PP ;r ’ of . said sch ° o1 f und is inadequate to provide school 

facilities for those children who are without public school facilities 

wO d h d thp ‘ VeS 116 In i la '! chddren not embraced within the contracts 
pith the mission schools of any part of said school fund; that the 

“IT" ° lnd , lan , Affairs, unless restrained, will continue to 
pav to the mission schools the amount provided for in said contracts 
ar j d " 1,1 enter into similar illegal contracts with the said mission 
schools at the commencement of the next school year; and that the 
Secretary of the Interior, unless restrained, will approve such illegal 
contracts to the great and irreparable loss and injury of plaintiff and 
all other members of the class similarly situated 

10 • , fu, j her a,le S es that by an act of Congress, approved 

m 19.2, the Secretary of the Interior is authorized to' with- 

2 " f \ 113 dlsc retion, from the Treasury of the United States, so 
much of the sum of $40,0/0, as may be necessary, from the principal 

Minn? d< ’ I '° !, ! t . to ,1,c f rcdi * of ‘be Chippewa Indians in the State of 
Minnesota arising under section 7 of said act of 1889, and to expend 

the same for the payment of tuition of Chippewa Indian children 
enrolled in the public schools of the State of Minnesota, provided that 
the secretary of the Interior may make payments therefrom of such 
amounts as he deems proper and just in aid of public schools of Min¬ 
nesota, which have enrolled Chippewa Indian children therein dur¬ 
ing the fiscal year 1922, and in excess of the rate of compensation 

mte is'hladequMe'^ e °"‘'' aCtS "' hh pubIic sch ° o1 dis,ricts "’here such 

That section , of the act of 18S9, supra, provides that Congress in 
its discretion, during said period of 50 years, may appropriate, from 
time to time, tor the purpose of promoting civilization and self-sup¬ 
port among said Indians, a portion of said principal fund not ex¬ 
ceeding o per centum thereof. ’ 

Plaintiff alleges that the aforesaid provision of the act of 1889 w\as 
understood by the Indians as applicable, in the matter of encroach¬ 
ment upon the principal fund, only in the event of failure of crops 
or other unforeseen misfortune which might befall the Indians; and, 

2—3875a 
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the plaintiff alleges that the I nited States is bound by the interpreta¬ 
tion placed upon said proviso by its own officers, and which, 
lb so plaintiff alleges, was explained to the Indians, and induced 
the latter to enter into the agreement. Plaintiff further al¬ 
leges that the public schools of Minnesota which the Chippewa In¬ 
dian children are attending, and for which the appropriation is to be 
used in the payment of tuition, are a part of the free public school 
system of that State, and that, under the laws of Minnesota, every 
Indian child residing in a public school district in the State is en¬ 
titled to admission to the public schools without any cost, and that 
the parent of any such child is required, under penalty, to see to it 
that the child regularly attends the public schools. Plaintiff alleges 
that the above appropriation of $46,570 is a pure gratuity to the pub¬ 
lic school system of Minnesota out of the trust fund of the Indians, 
and in violation of the terms of the agreement, without any addi¬ 
tional benefit or advantage to any Indian children, etc. The plain¬ 
tiff alleges that the appropriation is in violation of the terms and pro¬ 
visions of the trust under which the funds are held and is unconsti¬ 
tutional and void, hut that the Secretary of the Interior, unless re¬ 
strained, will withdraw from the principal trust fund said sum of 
$46,570 and use the same for the payment of tuition for certain In¬ 
dian children attending certain public schools in Minnesota, to the 
great and irreparable loss and injury of plaintiff and all other mem¬ 
bers of said class similarly situated. 

Plaintiff further alleges that an appropriation act of 19*22 author¬ 
ized the Secretary of the Interior to withdraw from said principal 
trust fund the sum of $42,500 and to use the same for general agency 
purposes during the fiscal year commencing July 1, 1922, anil 
17 it is asserted that, for the same reasons above stated, in con¬ 
nection with the item contained in the act of 1921, the appro¬ 
priation is unconstitutional and void, but the Secretary of the In¬ 
terior, unless restrained, will so withdraw and expend said sum of 
$42,500 for said general agency purposes, to the great and irreparable 
injury of plaintiff and all other members of said class similarly situ¬ 
ated. Plaintiff further represents that said Indians have been com¬ 
plaining for a long time against the continuation of a part of the acts 
above referred to and many other- of a similar nature, and that the 
Indians allotted on the White Earth Reservation, failing to obtain 
relief from officers of the Department, fded protests with other officers 
of the l nited States, and that thereupon the Commissioner of In¬ 
dian Affairs prepared an order for the signature of the President of 
the United States, directing the removal of the agency at White 
Earth to the town of Cass Uike, Minnesota, and represented to the 
President that the order was necessary in the interest of economy of 
the Indians, and of the public, and that the President «o believing 
signed the order. ’ g ’ 

Plaintiff further alleges that the agency at White Earth has been 
maintained pursuant to law for more than 50 years; that there are 
buildings constructed there out of the funds of the Indians and pub- 
lic moneys and which buildings have been used for agency pur¬ 
poses and for housing agency employees; that there are other vain- 
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able buildings there that have been used for schools, hospitals and 
other purposes winch cost in excess of $300,000 and are of the 
value of $200,000; that m said White Earth Agencv there have 
been kept the records pertaining to the allotment and 
18 l ' lo ° l1 status of more than 7,000 of the 12,000 Chippewa In¬ 
dians of Minnesota; that it is necessary to examine those 
records in connection with the sale and disposition of allotted land 
on the \\ lute Earth Reservation, upon which approximately 7 000 
Indians were allotted; that said records were compiled at the expense 

?/ /^at * 10 town ^ ass Lake a ^° ut 70 miles from 

the White Earth Reservation; that only a comparatively few In¬ 
dians reside or were allotted lands within the vicinity of Cass Lake; 
that from W lute Earth to Cass Lake bv railroad is a distance of 
about IbO miles, with no direct line, necessitating transfer at inter¬ 
sections of railroads and long delays; that there are no public build¬ 
ings constructed out of Indian monev at the town of Cass Lake that 
can be used for agency purposes or for the accommodation of agency 
employees; that if said agency be removed, it will be neces¬ 
sary to maintain caretakers at White Earth to look after the 
vacant buildings, there being no authority at law for their disposi¬ 
tion, and that the money so expended would be practically sufficient 
to maintain the agency and records at White Earth; that the loca¬ 
tion of the agency at Cass Lake will confer no benefit upon the public 
and the Indians, but will result in great hardship and heavy ex¬ 
pense upon the Indians allotted upon the White Earth Reservation 
and upon the great majority of Indians within the jurisdiction of 
said agency, would likewise cause inconvenience and heavy expense 
to the general public having business at said agency; that "the Com¬ 
missioner of Indian Affairs has instructed the agent at White Earth 
to make arrangements for the leasing of buildings at Cass Lake 
for the use of the agency and its employees, and the 
Id installation of vaults and other improvements, necessitating 
the expenditure of approximately $25,000; that the Com¬ 
missioner of Indian Affairs and the Secretary of the Interior, unless 
restrained, will pay the costs of the removal of the agencv, of rent¬ 
ing quarters and all improvements in connection therewith,’ and the 
cost of maintenance thereof, out of the trust funds of the Indians, in 
which plaintiff and all other members of said class similarly situated 
have an interest, this without authority of law, and to the great and 
irreparable injury of plaintiff and all other members of said class 
similarly situated. 

Finally, plaintiff al'eges that he, and all other members of said 
class similarly situated, for and in whose behalf the suit is filed, 
have no plain, complete and adequate remedy at law. 

The prayers of the bill, based upon the several subjects-matter 
hereinabove summarized, may be stated, in condensed form, thus: 

(b) Injunction to present the issuance of further patents’to the 
above described “swamp or overflowed lands,” and to require to be 
effaced from maps and records of survey all designations or nota¬ 
tions classifying or describing any of said lands as “swamp or over¬ 
flowed.” 
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(c) Injunction to prevent the issuance of further patents to any 
of the lands classified as “agricultural/’ until the entrymen have 
fully paid the purchase price of $1.25 per acre, and deposited to the 
credit of the Chippewa trust fund. 

(d) Injunction to prevent the issuance of further patents for 
“pine lands*’ to settlers under the homestead laws at $1.25 per acre; 
and that all of the unpatented “pine lands,” from which the timber 
has been removed, be required to be offered for sale at public auction 

to the highest bidder, under proper regulations. 

20 (e) Injunction to prevent withdrawing or expending funds 
arising under the act of May 18, 1910, from sale of timber 

from the Red Lake Forest ; and that all of said funds to the credit of 
the Red Lake Band be required to be transferred to the credit of 
the trust fund for the benefit of all the Chippewa Indians in the 
State of Minnesota. Further, that it he required that all lands on 
the Red Lake Indian Reservation be opened for allotment purposes, 
and that any Indian entitled to an allotment l>e permitted to select 
the same, and to receive patent therefor. 

(/) Injunction to prevent withdrawals from school funds of the 
Chippewa Indians of Minnesota for the payment of tuition and 
support of any child in the mission hoarding schools, supra, or for 
payment of tuition of any child attending the public schools in 
Minnesota. 

(g) Injunction to prevent withdrawals from trust fund of the 
Chippewa Indians in Minnesota for the payment of expenses of the 
agencies maintained among the Chippewa Indians in Minnesota by 
the F?iited Spates. 

(h) Injunction to prevent use or expenditure of any of the funds 
standing to the credit of the Chippewa Indians in Minnesota, for the 
expense of removal of the agency from White Earth to Cass Lake, 
Minnesota, or for the maintenance of said agency at Cass Lake, or 
for the rental or alteration of any building at Cass Lake for agency 
purposes, or for the removal of the records now at White Earth to 
Cass Lake. 

(0 For general relief. 

To the foregoing hill of complaint, motions to dismiss have been 
interposed on behalf of the respective parties, based upon the 
grounds: 

(1) That there is a defect of parties complainant. 

(2) That there is a defect of parties defendant, in that the State 
of Minnesota is an indispensable party to so much of the suit as in¬ 
volves swamp and overflowed lands. 

(3) That the suit is essentially an action against the United 
States, an indispensable party herein, which has not consented to he 
sued in this behalf. 

(4) That the bill does not set forth any facts sufficient to entitle 
the complainant to the relief prayed, or to any redief. 

(5) That the court is without jurisdiction over the subject-matter 
of the suit. 

21 The above motions to dismiss were orally argued by coun¬ 
sel, and typewritten memorandum of authorities submitted 



J. G. MORRISON, JR., ET AL. VS. A. B. FALL ET AL. 13 

m support of the respective and opposed contentions; all of which 
arguments and authorities have been carefully considered. 

he Court, in its consideration of the interesting as well_impor¬ 

tant questions involved m the suit, has been at some pains to analyze 
the a\erments of the bill and the prayers thereof; and if the Court 
in its disposition of the motion, docs not discuss in detail the several 
subjeds-matter embraced in the suit, counsel may be assured, never- 

sidered ' ^ 6801 ' 1Creof has bcen separately and carefully con- 

fnrn?i 0Ut here . underta king to announce its conclusions in the 
form of an opinion supported by citation of authorities and this 
for the reason that this decision is that of the trial court merely and 

herein whlh f T'T 7 “T® 1 ’ tha ^urt has reached its conclusions 
lle ! Cin wnuh may be briefly stated thusr 

"7 tke plaintifr has no such interest as entitled him to main- 
a.n the bill; that the State of Minnesota is an indispensable party 

at St7 S °/ : "V IS 0,,noc T 3 dle swaln P and overflowed lands in 
that State, and, of course, the State cannot properly be made such 

the Lh e if n tm nt t0 the bill: , that plain,ilf is not representative of 
the light, titles, moneys and properties of the Rod Lake Indians 

and which latter cannot be litigated and judicially determined in 

the r ! ' 1 ,at * 10 7 1 , emb races divers questions political in 

thetr nature, in respect of which relief must he obtained, if at all 

from Congress. Furthermore, this suit, in effect, is one 

'f]'7 the 1 m/ed ^ates, seeking to control the disposition 
of lands and of the timber thereon, and for an account of the 
proceeds of sales thereof, heretofore conveyed by the Indians to the 
United States, under the act of January 14, 1889; and the bill fur 

control of the Government over the properties and moneys which 
aie embraced in the suit. And. finally, the United States which;, 
the substantial and real party in interest herein, has not waived in 
any manner, its immunity from suit, or consented to be sued herein 
and there is no act of Congress authorizing this action, 

Lhe Court therefore, is of opinion, that the several motions to dis- 
' , ' K)u| d be Mistarned ; and, in the event that plaintiff should elect 

satrs: 'at* ... *.. "«* >4^3 

June 6, 1922. A ‘ A ' H0E HLING, 

Justice. 

Oirfei Sustaining Motion to Dismiss Bill. 

Filed June 20, 1922. 


to dismiss the bill of'^ompkillthere 0 ^ filed^i^ 

" S ed7„ th:;rLf r j«hiShi;^a^s; ng fully ad - 
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Ortleicd that tlic motion to dismiss bo and the same is 
hereby granted with leave to plaintiff, if so advised, to amend 
his bill of complaint. 

By the court : 

A. A. HOEHLING, 

Justice. 

Amended Bill of Complaint. 

Filed June 20, 1922. 


I lamtifT John G. Morrison, Jr., respectfullv shows to the Court- 

, !i \? at cltlzen of thc United States, a citizen and resident 

ot the k tate of Minnesota, and was dulv enrolled as a member of the 
former White Earth Band of the Chippewa Indians of Minnesota 
then existing, and was duly allotted land on the White Earth 
Reservation as such, and is a member of that class of persons de¬ 
scribed as “all the Chippewa Indians in the State of Minnesota ,, in 
an agreement or agreements duly entered into with the United States 
and hereinafter more particularly described, and therein declared 
to be the sole owners and beneficiaries of the net funds received and 
to be received from the sale and disposition of certain lands and 
timber thereon ceded to the United States in trust under said agree¬ 
ment or agreements, as hereinafter set out. and brings this suit in 
his own right as well as for and on behalf of all other persons in¬ 
cluded within said class named in said agreement or agreements and 
similarly situated. 

2. That the defendant, Albert Bacon Fall, is a citizen of 
24 the United States, a, resident of the State of New Mexico 
commorant of the District of Columbia, and Secretary of the 
Interior, and is sued herein in his official capacity; that thedefend- 
ant, Charles H. Burke, is a citizen of the United States, a resident of 
the State of South Dakota, commorant of the District of Columbia 
and Commissioner of Indian Affairs, and is sued herein in his 
official capacity; that the defendant, William Spry, is a citizen of 
the United States, a resident of the State of l tali, commorant of the 
District of Columbia, and Commissioner of the General Land Office 
and is sued herein in his official capacity; that the defendant! 
Andrew W. Mellon, is a citizen of the United States, a resident of 
the State of Pennsylvania, commorant of the District of Columbia, 

and Secretary of the Treasury, and is sued herein in his official 
capacity. 

3. That on January 14, 1889. and for a long time prior thereto, 
the Fond Du Lac and Grand Portage Bands, respectively, of the 
Lake Superior Tribe of Chippewa Indians occupied two separate 
reservations in the State of Minnesota acquired for valuable con¬ 
sideration and set apart for the exclusive use of the members of said 
bands by article two of the treaty of September 30, 1854 (10 Stats., 
1109) : that the members of eleven bands comprising the Chippewas 
of the Mississippi Tribe, which tribe was separate and distinct from 
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the Lake Superior Tribe of Chippewa Indians, occupied eight reser¬ 
vations ln tlle State of Minnesota which had been acquired by the 
Chippewas of the Mississippi Tribe for valuable consideration and 

. 1 • /» .1 -1 • /V> - ! ive use and benefit of the 

ncnibors of the different bands comprising the Chippewas of 

-> the Mississippi Tribe. Pursuant to authority contained in 
lie Act of May 15, 188(i (24 Stats., 44), the United States 

of'tf, ‘ f iff agr f£ len ‘ s tf ; s . cfure a readjustment of the land holdings 
of the different bands of the two tribes of Chippewa Indians occupy¬ 
ing reservations m the State of Minnesota. The agreements ne¬ 
gotiated were unsatisfactory, and the Congress of the United States 
conceded a definite plan for the consolidation of all the Indian 
property of all the different bands or tribes of Chippewa Indians 
situated in the State of Minnesota and for the equal disposition 

! 81 ® re and sha . re , ali , kc amon S the individual members 

tlie eof, as is more particularly set out in II. R. Report No. 789 

1889 (25 Stats.! 642). “ embodicd in the Act of Januar y 

lows'; 1 ® AC ‘ ° f danUary 14 ’ 1880 < 25 Stats - *&), provided as fol- 

Bv Sec. 1 the President was authorized to appoint a commission 
composed of three commissioners who were directed ’ 

‘■to negotiate with all the different bands or tribes of Chippewa 
Indians m the State ot Minnesota for the complete cession and relin¬ 
quishment in writing of all their title and interest in and to all the 
leservations ol said Indians the State of Minnesota, except the 
lute Eaitli and Red Lake Reservations, and to all and so much of 
these two reservations as m (he judgment of said commission is not 
leqmred to make mid fill the allotments required by this and exist¬ 
ing acts. and shall not have been reserved by the commissioners for 

stated 1 ”'^ 0808 ’- fW * 16 purposcs 1111,1 U P°" the terms hereinafter 

The cession and relinquishment of the Indian title to all the differ¬ 
ent reservations in Minnesota, except the Red Lake Reservation was 
o be deemed sufficient if made and assented to in writing bv’two- 
tbirds of the male adults over 18 years of age of (he band or tribe of 
Indians occupying and belonging to each reservation; as to 
21. the Red Lake Reservation the cession and relinquishment 

, # IT i° ’r :! C ° med su ^ 0 j enf if 11111,111 and assented to in writing 

In two-thuds of the male adults over 18 years of age of all the Chile 

P< £ a 111 Minnesota. said Red Lake Resenation embracing 

...200,000 acres of land. lor the purpose of ascertaining whether 
the proper number of Indians yielded and gave their assent to the 
cession as aforesaid, and for the purpose of making the allotments 
and payments thereafter provided for in said Act, the Commissioners 

"7/ 'r ected ,0 .make an accurate census of each tribe or band 
feec. 1 then provided: u ” 

“and the acceptance and approval of such cession and relinonisl. 
ment by the President of the United States shall, be deemed full 
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find ample proof of the assent of tlio Indians, and shall operate as a 
complete extinguishment of the Indian title without any other or 
further act or ceremony whatsoever for the purposes and upon the 
terms in this act provided: 


Sec. 1 provided for the organization of the Commission and the 
performance of the duties intrusted to the members thereof. 

Sec. 3 directed that “as soon as the census had been taken, and the 
cession and relinquishment has been obtained, approved and ratified, 
as specified in section one of this .Vet, allotments in severalty, as 
soon as practicable, should lx* made under the direction of said com¬ 
missioners to the Indians residing on the Red hake Reservation out 
of the lands reserved for allotment purposes on said Red Lake Reser¬ 
vation, and all other members of the bands or tribes who did not 
desiie to take their allotments on the reservation where thev were 
then living, were to he removed to and allotted on that portion of 

_ the White Earth Reservation reserved by the commissioners 

27 for allotment purposes. The allotments were to be made 
under the provisions of the Act of February 8, 1887 (24 Stat., 

^- I , \ k 11 11 as the General Allotment Act, which Act 

(Sec. 2) clothed the Secretary of the Interior with full authority to 
arbitrarily allot land to any Indian who failed to take his or her 
allotment within four years. 

By Sec. 4 as soon as the cession and relinquishment of said Indian 
title was obtained and approved as the Aet directed the Commissioner 
of the General Land Office was directed to cause the ceded lands to 
he surveyed in the manner provided for the survey of public lands; 

s were completed the Secretary was directed to have 
the land examined by competent examiners and classified into 40 
acie lots, all lands upon which “there is standing or grow’ing pine 
timber” were to be classified as “pine lands” and “all other lands 
acquired from the said Indians on said reservations other than ‘pine 
lands’ are for the purposes of this Act termed ‘agricultural lands’,” 
detailed directions being contained in this section for the ascertain- 
ing of the quantity and value of the pine on each tract, so as to 
protect the Indians against loss, and in no event was any of the pine 
timber to be estimated at less than $8 per thousand feet. 

I*v Sec. o after the survey, examination and appraisals of the 
pine lands were fully completed said lands and the timber thereon 
were to be advertised and sold at public auction to the highest bidder 
for cash in 40 acre parcels, but in no event were they to he sold at 
less than their appraised value. Any “pine lands” remaining un¬ 
sold were thereafter subject to private sale for cash at their appraised 
value. 

28 By Sec. 0 the lands classified as agricultural lands were to 
be disposed of “to actual settlers only under the provisions of 

the homestead law,” at the rate of $1.2") per acre to he paid in five 
equal annual payments before patent issued. 

Sec. 7 provided as follows: 


“That all money accruing from the disposal of said lands in con¬ 
formity with the provisions of this act shall, after deducting all the 
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expenses of making the census, of obtaining the cession and relin 
qmshment. of making the removal and allofments and of eomple": 

Trea'urv^f TeT’n ac ‘ provided, be placed in the 
dians n the State of 8 /° the Credlt of aI1 the Chippewa In- 

draw imerest a l iTfi aS * P ermanent fund > which shall 
nuajl, for the Z 

in this act have been made, and which interest and permanent fund 

no oL e ? P r , r d f ?J "'° bene,it of said Indians inm”nner follow 

ing. One-half of said interest shall, during the said period of 
years, except in the cases hereinafter otherwise provided be annually 
pa,d in cash in equal shares to the heads of families and euardTans 
of orphan minors for their use; and one-fourth of said interest shall 
dunng the same period and with like exception be annually naid 

andThVr CqUa '- shares per capita t0 other clasps of said Indians ■ 

norlod of rrf n “ 1S one ' fo i ,rth of said interest shall, during the said 
I' d years, under the direction of the Secretary of the 

Interior be devoted exclusively to the establishment and main,,! 

anee of a system of free schools among said Indians, in their midst 
and for their benefit; and at the expiration of the said fifty years the 
said permanent fund shall be divided and paid to all of said Chin 

Pyo vi ded * Tin fr * he ‘ r lssue ,hen bving, in cash, in equal shares • 
Frouded, That ( ongress may, in its discretion, from time to time 

nrom K f thC s ? ld .P er . lod of df *y years, appropriate, for the purpose of 
promoting civilization and self-support among the said Indians a 

portion of said principal sum, not exceeding five per centum thereof.” 

Reference is here made to said Act of January 14, 1889 in its en- 

*4 '\vV| le same < ! xtent as though it were herein set out in full 
4. \\ ithin the time prescribed in section 1 of said Act of Tan 

uary 14, 1889, the President appointed the three Commi": 

- sioneis, and thereafter and during the year 1889 said Commis- 
sioners, acting for and on behalf of the United States inter. 

1889 d to Vf eX T P ! t‘ ned tb \ pro , visions of the said Act of January 14, 

■, ’ i Indians with whom the agreements were to be made* 

and ex p lame d particularly the proviso to section 7 of said Act repre- 

1 , ln ^ °-, lf ' Ild J ans by said proviso Congress was given the 
p uci in its discretion from time to time “in case of the failure of 
crops or any unforeseen misfortune,” arising during the said period 
of fifty years, to appropriate a part of said principal sum not ex- 

f ee 4 ,n ? °i P 7 cent !! m • hereof; that the Indians making the cessions 
understood fiom the interpretation given them by said Comniis 

sioners of said proviso to section 7 that the principal fund was only 
to be encroached upon in case of actual need, and then only for ti e 
purposes of relieving distress, and that so understanding and believ¬ 
ing the members of each band or tribe of Chippewa Indians occupy 
ing reservations within the State of Minnesota entered into agree¬ 
ments with said Commissioners representing the United States under 
and by virtue of which they ceded all of their lands not needed tW 
alio ment purposes to the United States upon the express terns and 
for the express purposes stated in said Act of January 14, 1889 ; that 

3—3875a 
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thereafter the President of the United States on March 4. 1890, with 
the complete record of negotiations before him which contained 
the explanation and interpretation of the proviso to section 7 of said 
Act as above set out, duly approved each of said agreements and so 
advised the Congress of the United States by message dated March 
4, 1890, said message, agreements, and record of the negotiations 
being set out in House Executive Document No. *217. 51st 
30 Congress, First Session, to which reference is here made to 
the same extent as though said message, agreements and 
record of the negotiations were herein set out in full. 

;>. Plaintiff represents that by said agreements, so entered into 
with all the different bands or tribes of Chippewa Indians in the 
State of Minnesota there was an immediate and complete cession of all 
right, title and interest of all the different bands or tribes of said 
Indians and of the United States in and to said property in trust for 
the exclusive benefit of a well defined class, designated in the agree¬ 
ments as “all the Chippewa Indians in the State of Minnesota?’ of 
which class plaintiff is a member; that the trust thus created con¬ 
tained perfect limitations for the disposition of the ceded prop¬ 
erty and the proceeds to be derived therefrom which needed only to 
he obeyed and fulfilled by the Administrative Officers of the United 
States who were charged with the duties and obligations of carrying 
out its plain terms; that upon the approval of said agreements the 
United States had no pecuniary interest in said property, and that 
neither the Congress of the United States nor the Administrative 
Officers of the United States had or have any power to dispose of 
any of said property in disregard of the plain terms and provisions 
of said agreements to the loss and injury of said designated class; 
that plaintiff, and all other members of said class similarly situated, 
has and have a vested interest in the net proceeds received and to be 
received from the sale and disposition of said property and in the 
annual income received and to be received therefrom. 

6. Plaintiff further represents that the Commissioner of 
31 the General Land Office and the Secretary of the Interior, 

. ^ ^ 1J of law therefor, and in defiance of the 

express terms of said agreements which are the onlv authority that 
has ever existed for the survey or classification of said ceded* lands 
and which directed the classification of all the ceded lands as either 
“pine lands’’ or “agricultural lands,” acting outside of the scope of 
their lawful authority but under color of their offices, illegally and 
wrongfully caused about 600,000 acres of said ceded lands?much of 
which were covered with heavy stands of pine timber, to be classified 
as “swamp and overflowed lands”, and have, in disregard of said 
agreement and without any authority of law therefor issued or 
caused to be issued patents conveying away approximately 400.000 
acres of said lands so illegally classified, without miv consideration 
whatsoever to the Indians therefor; and that plaintiff is informed and 
believes, and therefore alleges upon information and belief, that the 
Secretary of the Interior and the Commissioner of the General 
Land Office will, unless restrained by order of this Court, issue patents 
to the remaining lands so illegally classified as swamp and over- 
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flowed lands without any consideration to the Indians therefor and 
contrary to the express provisions of said agreements, thereby caus- 
ing irreparable loss and injury to plaintiff and all other members 
oi said class similarly situated. 

7. Plaintiff further represents that by section 6 of said agreements 
homestead settlers upon the trust lands classified as “agricultural 
lands were to receive patents only upon the payment of the full 
purchase price, viz $L2o per acre, which was to be paid into the 
no trust fund standing to the credit of all the Chippewa Indians 
in Minnesota and which tund was to bear interest at the 

Mav i/ a onn ^, C 7 nt Tor, annum; tbat b >' an Act approved 
• • ' • t- l0 ° (31 Stats., 1,9), known as the Free Homestead Act 

it w as provided, “that all settlers under the homestead laws of the 
l nited Mates upon the agricultural public lands, which have al¬ 
ready been opened to settlement, acquired prior to the passage of this 
Act by treaty or agreement from the various Indian tribes, who have 
losided or shall hereafter reside upon the tract entered in good faith 
or the period required by existing law, shall be entitled to a patent 
lor he land so entered upon the payment to the local land officers 
of the usual and customary fees, and no other or further charge of 
an\ kind whatsoever shall be required from such settler to entitle him 
to a patent for the land covered by his entry”; “all sums of money 

u n i' aW ‘‘ .j ! lch 1 , n T ot pleased would belong to any Indian tribe 
shall be paid to such Indian tribe by the United States, and in the 
exent thaf the proceeds of the annual sales of the public lands should 

7 ° meet . the payments theretofore authorized for 

agricultural colleges and experimental stations,” such deficiency for 
Hie support of the colleges and stations was to be paid by the United 
Mates, riaintiff represents that none of the lands ceded under the 
agreements of 1889 were in 1900 “public lands,” nor have anv of 
hem since become public lands and that said Act of May 17 1900 
had and has no application to said lands, but that if said Act does 

Offi -e ,° ?aid f < j , ' ded ands tbe Commissioner of the General Land 
Oth e, cannot lawfully issue a patent conveying any of said trust 
lands to any homestead entryman until the full purchase price of 
'•I'-:’ C ar acre has been paid therefor; that the Commissioner 
of the General Land Office acting outside of the scope of his 

1- mnn" • a “ t,10 " 1 y> bllt ,lnd cr color of his office, has, since May 

i(, l.ioi). issued patents to several thousand homestead entrymeii 

com eying to them the lands embraced in their entries without any 
payment being made for said lands, and that no moneys have been 
deposited m lie trust fund standing to the credit of said designated 
class for the lands so patented; that the loss in interest alone which 
complainants have sustained amounts to substantially as much as the 
principal; that plaintiff is reliably informed and believes, and there! 
fore alleges upon informtion and belief, that a large number of simi¬ 
lar applications for patents by homesteaders on said trust lands ag¬ 
gregating several thousand are now pending and that said applica¬ 
tions mil, unless the Commissioner of the General Land Office is 
restrained by order of this Court from so doing, be approved for 
patent and that patents will issue therefor without the payment of 
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$1.2") per acre or any sum whatsoever being made therefor, thereby 
causing plaint 1 11 and all other members of said class further irrep¬ 
arable loss and injury. 

8. Plaintiff represents that by sections -1 and 5 of the agreements 
of 1889 the timber on the lands classified as “pine lands*’ was to 
be estimated and appraised at not less than $3 per thousand feet, and 
that the land and standing timber thereon were to he sold at public 
auction at the highest price obtainable, in no event for less than 
their appraised value; that in the disposition of the pine lands under 
the administration of the Commissioner of the General Land Office 
great frauds were practiced by the under estimation of the timber 
by the Government appraisers in the interest of lumber com- 
34 panics; that these frauds resulted in the Indians receiving 
less than eight cents per thousand feet for much of the timber 
sold prior to 1898; that the frauds became so notorious that they 
resulted in investigations by officers of the Department and a Select 
Committee of Congress; that as a result of said investigations Con¬ 
gress in order to guard against further frauds being committed, and 
for the more complete carrying into effect the provisions of said trust 
relating to the sale of the timber passed an Act approved June 27, 
1902 (32 Stats., 400), which changed the method of disposing of 
the timber so that instead of being sold standing, as provided in 
said agreements, it was cut into logs"and sold on bank scale. Plain¬ 
tiff further represents that said Act also contained the following 
provision: 

“ ‘After the merchantable pine timber on any tract, subdivision* 
or lot shall have been removed, such tract, subdivision, or lot shall, 
except on the forestry lands aforesaid, for the purposes of this Act, 
he classed and treated as agricultural lands, and shall he opened to 
homestead entry in accordance with the provisions of this Act.’ ” 


that by an Act approved May 23, 1908 (35 Stats., at 272, Sec. 4), 
Congress enacted a similar provision to that contained in the Act of 
June 27, 1902, and above set out and expressly providing that “none 
of said lands shall be disposed of except on payment of $1.25 per 
acre.” Plaintiff represents that the lands classified as “pine lands” 
from which the timber has been and is being removed, was and is- 
reasonably worth, and would bring in the open market if sold at 
public auction as provided in the said agreements, from $5 to $250 
per acre, much of said land facing the lakes and being very valuable; 

that the said Acts of June 27, 1902, and May 23, 1908, in so 
35 far as they directed the disposition of the cut over pine lands 
under the homestead laws at $1.25 per acre are confiscatory 
of the property of plaintiff and of all other members of said desig¬ 
nated class, and in so far as they undertake to change the terms and 
conditions of the trust created by said agreements to the great and 
irreparable loss and injury of the plaintiff and all other members of 
said class constitute the taking of the property belonging to plain¬ 
tiff and all other members of said designated class without duo 
process of law and without just compensation being rendered there- 
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for and in violation of the Fifth Amendment to the Federal Const! 

e 

that he hMViot*required ^the'pajnnMit oT $^25^)16^ acre^lferefm^lej 

eXT w thom Act ,° f ;V«y 1*>08, said lands having been " c 
onte(I without consideration therefor being paid the Indians \ 1 

tlmt he < "'" continue to so dispose of the'remainder of sadland 

SW awsr* t '- .*•? iss 

outer ot this Court from so doing, to tlie great and irremmhlo 
and injury of plaintiff and all other members of said designated 

9. Plaintiff further represents that bv sections 4 and 5 of said 
he^oTwL to t h^ t son dS i Cla ^ fied 88 > ne Iallds ” a " d thefh£ 

inereon vere o he sold at public auction at the highest price oh- 
tamable; that by an Act approved June 27, 190-t (32 Stat= at 4fD ) 
Congress authorised the Forester of the Department of Agriculture 
with the approval of the Secretary of the Interior to select, includ¬ 
es lns ccrlain lamls therein expressly designated, about 225 000 

“pine "hinds” o'f 'V fr ified V nder agreement as 
i- . , P ne lands to be included in a forest reserve The A rt 

directed the sale and disposition of the merchantable timber on 95 

Pi r f. en ! ()f a P art t,ie lan d and directed the retention of all of 
he timber on certain traets and five per cent of the timber within 

2 : ,C C v' ! ! ;i a , n Act approved May 23, 1908 (35 Stats 

thfin? •' E ?i dlr - ecfed , le creation of a National Forest Reserve' 

of June OTTOS'' 0 '" ,° f a , boUt “f 00 ? acres reserved under the Act 
i . “ >1902, and a large body of additional pine lands This 
atter Act directed that the timber on ten sections and on certain 
islands and points described therein should be preserved, the disnosi 
tion of 90 per cent of the remaining timber and the retention of the 
remaining 10 per cent for the purposes of reforestation, the appraisal 
and payment for the timber left standing and for the payment “f 
he land at the rate of $1.25 per acre. Plaintiff represents'that this 
land was and is reasonably worth, and would bring in the open 

$5 tol4o at pubIlC a ', lctl ? n as Provided in said agreements from 
$o to $2o0 per acre, much of said lands facing the lake fronts nnd 
being very valuable; that said Acts in so far as they undertake to 
take said trust lands at $1.2o per acre are confiscatory of the prop- 
perty of plaintiff and of all other members of said designated class 

of' he\rns f t m r f / Ct und . e , rtake to chan « e ^e terms and conditions 
Of the trust created by said agreements to the great and irreparable 

lo^ and injury of the plaintiff and all other members of saM dev¬ 
iated class constitute a taking of the property belonging to plaintiff 
and all other members of said designated class without due 
^ proce f of law and without just compensation being rendered 
therefor and in violation of the Fifth Amendment to the 
Federal Constitution. Plaintiff further represents that the Secre¬ 
tary of the Interior will, unless restrained and enjoined from so 

rlTnf «i 1S o? e ° f SaH l la ? ds and acce t )t Payment therefor at the 
} ie . °S* 1,2 j P i e , r a f e ’ to the 2 reat anrl ir reparable loss and injurv of 
plaintiff and all other members of said designated class 
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10-fl. Plaintiff further represents that by the said Act of January 
14, 1889, the Commissioners appointed thereunder were authorized 
to negotiate with all the different hands or tribes of said Indians for 
the complete cession of all their right, title and interest in and to 
all reservations in the State of Minnesota except so much of the 
M hite Earth and Red Lake Reservations as was not required to 
make and till the allotments therein authorized; that the only 
Indians authorized to receive allotments on the Red Lake Reserva¬ 
tion were the Indians belonging thereto who numbered 1,1(58 as 
shown by the census roll; that the cessions to the United States in 
trust, as hereinbefore described, were of all the lands except enough 
to make and fill the allotments; that because of the char¬ 
acter of the land on the Red Lake Reservation and in order 
to enable the 1,1 <58 Indians entitled to allotments thereon to 
select suitable lands for allotment purposes, the Commission¬ 
ers reserved, until the allotments were selected, approximately 
700.000 acres, the Commissioners stating in their official report (II. 
R. Ex. Doc. No. 247, 51st Cong., 1st Ses., at p. 15) the reasons there¬ 
for in these words: 

‘ The Red Lake Reservation, which they cede to the United 
States, contains 3,260,000 acres. The number of Indians occupy¬ 
ing the same is 1,168. 

38 ‘‘The boundaries of the diminished reservation, from 

which allotments to the Red Lake Chippewas are to be made, 
are as follows: 

(Here follows a description of the about 700,000 acres reserved.) 

“This is larger than they will eventually require, but as there are 
swamps and other untillable lands therein, it can not be reduced 
until after survey and allotments shall be made.” 

Plaintiff further represents that by said agreements (Sec. 3) the 
Commissioners were directed to allot land to the Indians on the 
Red Lake Reservation under the provisions of the Act of February 
8, 1887 (24 Stats., 388), commonly known as the General Allot¬ 
ment Act, as soon as practicable after the census had been taken and 
the cession and relinquishment obtained; that said Commission 
failed, neglected or refused to make said allotments as directed by 
said agreements; that said Commission was discontinued in 1901 
and by an Act approved June 27, 1902 (32 Stats., 400, Sec. 5), the 
work of completing the allotments devolved upon the Secretary of 
the Interior, the Act providing: 

“That the Secretary of the Interior shall proceed as speedily as 
possible to complete the allotments to the Indians” (meaning" the 
allotments to the members of said Red Lake Band) “which allot¬ 
ments shall be completed before opening the agricultural lands to 
settlement.” 

Plaintiff represents that by section 2 of the General Allotment Act 
of February 8, 1887, under which the allotments were to be made 
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the Secretary of the Interior was given authority to arbitrarily select 
and allot land for any Indian on the Red Lake Reservation who 
tailed to select his or her allotment within four years after the census 
was made and the cessions became complete; that the cessions be¬ 
came final on March 4, 1890, and that the census roll had then been 
completed; that the agricultural lands referred to in Sec. 5 of the 
Act of Jo no 27, 1902, and above quoted, were opened to 
39 entry in 1908, but that the Secretary of the Interior, in dis- 
regard of Ins plain duty refused and still refuses to allot a 
single Indian on the Red Lake Reservation lands, or to permit anv 
Indian to select or receive an allotment thereon; that manv of those 
who were parties to said agreements and entitled to allotments of 
land thereunder on said reservation have since died without receiv¬ 
ing their allotments and that their allotment rights have been ex¬ 
tinguished by their failure to obtain same during their lives, thus 
depriving them and their children of property intended to be se- 
cured to them by said agreement; that said reservation has been 
held for the past 33 years as a closed reservation excluding all form 
of development and improvement and therebv denying to the former 
members of said band citizenship in the State ‘and Nation, free 
Public schools, churches, highways, association with white settlers 
and land owners and all those essential elements of civilization 
necessary to their proper development and progress; that said re¬ 
fusal to permit the members of said band to take their allotments, 
and to allot those who failed to so do has prevented the 50 year trust 
period from commencing to run and has been arbitrary and 
capricious by the said Secretary of the Interior and the Commis¬ 
sioner of Indian Affairs and has prevented the disposition of the 
lands reserved, as provided by said agreements of 1889, and lias 
been used as a pretext for the maintenance and continuation of an 
agency, the expenses of maintaining which are now being illegally 
paid out of the trust funds belonging to all the Chippewa Indians 
in the State of Minnesota amounting annually to approximately 
$50,000, and has, in addition thereto, resulted in the unneces- 
40 sary and illegal expenditure of more than $2,500,000 of the 
money belonging to all the Chippewa Indians of Minnesota, 
in the care and support of said Red Lake Indians who would have 
been at all times self-sustaining had allotments been made to them 
as provided by said agreements, thus reducing the principal trust 
fund of all the Chippewa Indians of Minnesota and into which the 
net proceeds of all property sold was and is to be deposited, and 
thereby reducing the amount to which plaintiff and all other mem¬ 
bers of said class similarly situated are annually entitled under 
said agreements and in which they have a vested interest and like¬ 
wise reducing the school fund for the education of the Chippewa 
Indian children, and in which plaintiff and all other members of 
said class similarly situated have an interest for the benefit of their 
children; and that the said Secretary of the Interior and the Com¬ 
missioner of Indian Affairs will, arbitrarily and capriciously and 
without authority of law, unless commanded by proper order of this 
Court, continue to refuse to permit the said Red Lake Indians to 
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take their allotments in severalty, to the groat an( j irreparable in¬ 
jury of plaintiff and all other members of said class similarly 
situated. J 

10-fr. Plaintiff further represents that bv an Act of Congress ap¬ 
proved February 20. 1904 (33 Stats., 48) | it was declared "that the 
Indians belonging on the Red Lake Reservation should possess their 
diminished reservation independent of all other bands of the 
Chippewa tribe of Indians, and further expressly declared that 
nothing in that Act should deprive the Indians belonging on the 
Lake Reser\ation of any benefits to which they were entitled 
under the agreements'of 1889. which declaration undertook 
41 to preserve the rights of the Indians belonging on the Red 
Lake Reservation in and to all the property ceded in trust as 
aforesaid by all the other different hands or tribes, and to divest all 
the members of said designated class, hereinbefore described not 
belonging on the Red Lake Reservation, of their interest in the said 
700.000 acres, or so much thereof as was not needed to make and 
fill the allotments of SOjicres each to the 1,168 members of the Red 
Lake Rand, and which <00,000 acres was included in the agreements 
of 188.) and with the exception ol so much thereof as was necessarv 
to make and fill the allotments to the 1,168 members of the Red 
Lake Rand passed, with all other property belonging to all the 
Chippewa Indians in Minnesota not needed for allotment purposes, 
under the terms ol the cession to the I nited States in trust as afore¬ 
said. Plaintiff represents that the lands embraced in said Act of 
February 20, 1904, were not then, nor had they at any time been 
the property of the United States; that they passed to'the United 
States in trust under the said agreements of 1889 burden with and 
subject to all the conditions enumerated in said agreements and 
hereinbefore set out, and that it was not within the power of Con¬ 
gress to confer upon the Indians residing upon the Red Lake Reser¬ 
vation, and who constituted only a small portion of said designated 
class, exclusive ownership of all of said 700,000 acres without anv 
consideration to the gieat body ot said designated class and to their 
complete loss and injury, and in which lands and the proceeds to be 
derived therefrom plaintiff and all other members of said designated 
class similarly situated had and have a vested interest; that said Act 
of February 20, 1904, was confiscatory of the property of plaintiff 
and all other members ot said* designated class and undcr- 
42 took to convey away property in which the United States 
had no pecuniary interest and which was not the property of 
the United States and over which the United States possessed no 
other power or control except the power to see to it that the trust 
created by the agreements of 1889 was carried into effect without 
loss or injury to the designated class; that said Act is unconstitu¬ 
tional in that it is violative of the Fifth Amendment to the Federal 
Constitution and is null and void. Plaint ill further represents 
that the defendants, the Secretary of the Interior and the Commis¬ 
sioner of Indian Allairs, have proceeded and are now* proceeding to 
administer said property under said unconstitutional enactment of 
February 20, 1904, and that they will continue to so proceed to the 
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great and irreparable loss and injury of plaintiff and all other mem 

Srafn;7L d mTd a,0d ° , ,“ B similar \ -l^en^ined aTd 

ini pi • / i g by P ro l ,er order of this Court. 

18 1916 139 1 , e iQ-fT ntS that b - v an Act approved May 

f VA * j a s > at 13/), Congress authorized the creation of a 

1-=n kn0 "'' 1 as <h °, Red Lake Indian Forest out of a pLt 
hefo e ' 00 000 aoros reserved on the Red Lake Reservation as herein- 

ma f de fOT 0 the P sde CU a r V f Set v t; by said Aet Provision was 
n aue tor the sale and disposition of the timber within said Red 

Lake Indian Forest and the deposit of the net proceeds received 

J S7 > ™kc ,, in liJ^wF ,° f * l,e L: 'i itpd Sta,es ‘oCredit of tho 
I-Ite ; " 1,10,1 proceeds were to draw interest at the 

at. of toui per centum per annum, said interest to lie used l>v the 

49 1 A- T y r f b< ‘ Itde, ? orfor (,| e exclusive benefit of the ‘“Red 

.ake Indians. I huntiff represents that all of the lands 

lake ab ° Ut 7 ' )0 ’°t )0 acres included within said Red 

Rake I oiest Reserve were heavily timbered lands were not snhieet 

hJ'terms of rile ee ion^^VT'" ° f , 1889 ° nd " ere included Vitiiin 

uie leims ot tlie cession made bv said agreements and became a part 

out tb!t' S ‘ ! TT‘\ ceded t0 ,he United States as hereinbefor e P set 
out, that said forest reserve was created without limitation as to 

time of its existence and was designed to be and is under the terms 

of said Act perpetual; that it was not created for the benefit of the 

Indians or for the purpose of effectuating any provision contained 

AJl Af b T e t i m ° nt ‘ S ° f 1889 undcr ' vl| ich the trust was created as afore- 

cl it’ fir the e Rn'ls S 'A A 1 ' com pensation to said designated 

• lass tor the lands embraced therein or for any compensation what¬ 
soever herefor; that said Aet undertook to divert the iZeeds re¬ 
credit of All' the Chit ° f Sal< r t ,' mbpr fro , m the fund landing to the 

Treasure of ! r, ' l A"A, "“'"A m the Sta,e of Minnesota in the 
«-uiy ot the l nited States as they were directed to he denosifpd 

by said agreements, and which fund was a five per cent interest bear- 

v n f" fund P laCed ,0 the credit of ,lle “Red Lake In¬ 
dians and which was to bear interest at the rate of four per cent 

J er annum, and authorized the use of the interest annually accruing 

I ake°p f °i' he „ 0XC "T' e USC and benefl t of the members of the Red 
Lake Band to the exclusion of all the other members of said desie 

power of'A o ' the,r ,0SS "A 0 injury - Plaintiff represents that the 
, Ct ' S ovcr sa I d trust Property was limited to the execu¬ 
tion of the trust in conformity with the plain provisions of the 

44 SwofM v 18%P iCh T* tniSt Was Seated; that said 

in so far as it undertook to create said 
orest reserve in perpetuity without any compensation for 
le property embraced within its limits, and in so far as it attempted 
to dnert the proceeds received from the sale of the timber from 
said forest reserve from the five per cent interest bearing fund stand- 

sota’ t ’ 0 fnAb l<> f 9 ° f a11 thC Cb TPP"' a Indians in the State of Minne- 
• ota to the four per cent interest bearing fund to be created and 

placed to the credit of the “Red Lake Indians” was a.h is in viola¬ 
tion of the express terms of the trust hereinbefore described, was 

4—3875a 
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nrul is confiscatory of the rights of plaintiff and all other members 
of aaid designated class in and to said property and was in excess 
ot the power of Congress over said property in violation of the Fifth 
Amendment to the Federal Constitution and is null and void. 
Plaintiff. further represents that there has been received from the 

^°ooo ni V r /T' said “ Hod Iake Indian Forest” approximately 
*500,000 which has under the provisions of said unconstitutional 
enactment of May 18, 1010, been deposited in the Treasury of the 
l mted States to the credit of the Red Lake Indians, and which fund 
and the interest accruing thereon is being used under said uncon- 
stitutional enactment by the defendants, the Secretary of the In- 
tenor and the Commissioner of Indian Affairs, for ihe exclusive 
use and benefit of the Indians residing on the Red Lake Reservation 
and that the defendant, the Secretary of the Treasury, has refused 
and still refuses to transfer the proceeds received from the sale of 
timber from said Red Lake Indian Forest from the fund standing 
to the credit of the Red Lake Indians” and to deposit the same in 
the fund standing to the credit of “all the Chippewa Indians 
in the State of Minnesota,” and that he will, unless required 
bv mandatory order of this Court, continue to retain said 
funds under said unconstitutional enactment in the fund standing 
to the credit of the “Red Lake Indians,” and that the defendants. 
Secretary of the Interior and Commissioner of Indian Affairs, are 
using, and will continue to use. unless restrained and enjoined Im¬ 
proper order of this Court from so doing, the interest annually 
accnnng upon said fund unlawfully standing to the credit of the 
Red Lake Indians for the exclusive use and benefit of the Indians 
residing on the Red Lake Reservation, to the great loss and injury of 

plaintiff and all other members of said designated class similarly 
situated. J 

Plaintiff further represents that,by the arbitrary refusal of the 
defendants, the Secretary of the Interior and the Commissioner of 
Indian Affairs, in disregard of their plain duties under the law to 
allot land to the Indians on the Red Lake Reservation they have 
prevented for many years the commencement of the runniim of the 
hftv year trust period provided for in section 7 of said agreement • 
tfiat the adherence of the defendants, the Secretary of the Interior 
and the Commissioner of Indian Affairs, to the unconstitutional and 
void provisions of the Acts of February 20. 1904 and May IS. 1910 
has prevented, and is to-day preventing the administration of said 
estate in conformity with the plain terms of the trust hereinbefore 
described, and will, if adhered to defeat the execution of said trust 
to the great loss and irreparable injury of plaintiff and all other 
members of said designated class similarly situated. 

m r i Vco P i ain ‘ iff !' u 1 her represents that by said agreements 
4b of 1889 (Section i) it was expressly provided that one-fourth 

of tlie interest annually accruing on the principal trust fund 
was, during the period of fifty years, to be “devoted exclusively to 
the establishment and maintenance of a system of free schools among 
said Indians m their midst and for their benefit;” that the interest 
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S non Ually r aCC Ii Uin r g ( ! n , said principal fund amounts to about 

e ;r ,° ?^ Urt Kr"u h,ch und T said agreements is to be devoted 
exclusively to the establishment and maintenance of a system of free 

seboois m and amongst the Indians; that there are more than 4,000 

Unppcwa Indian children of school age and that if said school fund 

c 0 ualI y between said children each child would be en- 
ltled to less than $15; that all of the Chippewa Indians of Minne- 
sota excep those residing on the Red Lake Reservation who have 

United 0 " t ' 1’i an f d 1 ? ,,, c bcrin *V 1 S? than 1 ’ 500 ' are citizens the 
nited states and of the State of Minnesota, the great majority of 

m bom arc taxpayers; that of more than 4,000 Indian children of 

school age approximately 3,200 reside in established public school 

d '- t ', K ' (s of the State having ample school facilities for all children 

sidrng therein; that the State of Minnesota maintains a splendid 

public school system, second to no State in the Union, and by its 

,f' V tbe h qt P . ar - n 0r P ar f n,s ° f e )' c 'y ,ndian child within the limits 

her or ‘their IS l'n U1Ied i T,'"' 1 ' beu 'T P enalt >’’ to see to il that his, 
utend ,n i ( " ‘ n chl dron of sch001 «ge are in regular school 
a tend .nee .luring the school term; that the Commissioner of In- 

, ' ," alIS "‘*11 the approval of the Secretary of the Interior lias 
entered into contracts with the authorities of the St. Mary’s Mission 
Boarding School located tit Red Lake, Minnesota, for the 
4 ‘ support and education ol approximately 100 Indian children 
. , and ' V1,h <be authorities of the St. Benedict’s Mission Board¬ 
ing >. cliool located at \\ lute Earth, Minnesota, for the support and 
education of approximately 120 Indian children covering the pres- 

fnnd^ms.id 01 "’ "“*1 tlC 'r Is n , ow 1 bein g P aid out of said school 
of lid f.tnu mlSS1 T board !"« schools ^ ‘be support and education 

$•>5 000 ni r * d " 1 , lng , (h , e P re ! ent school year approximately 
$2o,000, oi Ine-twclltits of the entire school fund available for the 

education of all Chippewa children; that of the about 120 Indian 

children for whom contracts have been so entered into with the 

'match' 1 *SO n Bcne< . li ^ Warding Mission School, approxi- 

XS dilrini' T a, T t>hlldren ' vhose parents reside in public 
-c,00 dls,1Ictb " d| ose homes are conveniently located to public 

schools haying ample accommodation for each of said children 
many of them residing in towns where the school houses are lo¬ 
cated within a few blocks from the homes of their parents- that 
many of the children for whom contracts have been niade with the 
St. Mary s Mission Boarding School are similarly situated - that said 
mission hoarding schools form no part of a system of free schools 
under the direction of the Secretary of the Interior as authorized 
by said agreements; that the Secretary of the Interior has no juris¬ 
diction or control over said mission boarding schools which arc 

dfrtin t d f 00,11 M °n and ,nalntaincd b - v a» organization separate and 
distinct from the Department of the Interior; that the expenditure 

of said school funds for the maintenance and education of said 

children in said mission schools is without authority of law and 

J£! bat the remaining approximately $35,000 of said school 

48 *on.l is inadequate to provide suitable, and in many cases 

any, school facilities for those children who are without pub- 
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lie school facilities and deprives all of said Indian children who are 
not embraced within the favored and illegal contracts entered into 
with said mission schools, of any part of said school fund now being 
paid under said contracts; that the Commissioner of Indian Affairs 
will unless restrained by order of this Court, continue to illegally 
pay t J.' e amount provided for in said contracts to said mission schools 
out of said school funds, and that lie will, unless restrained bv order 
of this ( ourt enter into similar illegal contracts with said mission 
schools at the commencement of the next school year, and that the 
(secretary of the Interior will, unless restrained bv order of this 
Court, approve said illegal contracts to be so entered into to the <>reat 
ami irreparable loss and injury of plaintiff and all other members 
of said class similarly situated. 

,, 1 U> !'. I :' a i n,iff further represents that an Act of Congress approved 
May 24, 1922, Public No. 224, 67th Congress, contained the follo^ 
mg provision: 

"The Secretary of the Interior is authorized to withdraw from the 
I reasury of the l mted States, in his discretion, the sum of .$46 579 
or so much thereof as may be necessary, of the principal sum on 
deposit to the credit of the Chippewa Indians in the State of Minne¬ 
sota arising under section 7 of the Act of January 14. 1889 and 
to expend the same for payment of tuition for Chippewa Indian 
children enrolled in the public schools of the State of Minnesota: 

J rovided, That the Secretary of the Interior mav make payments 
therefrom of such amounts as he deems proper and just in aid of 
public schools of the State of Minnesota which have enrolled Chip¬ 
pewa Indian children therein during the fiscal year 1922 and in 
excess of the rate of compensation fixed in anv existing contracts 
with public school districts, where such rate is inadequate.” 

Plaintiff represents that definite provision was made by said 
agreements for the education of the children embraced within 
said designated class for whose exclusive benefit said trust was 
eieated and that no authority was conferred upon Congress to ap- 
propnate or use any part of the proceeds received from the disposi- 
tion of said trust estate in aiding the public school system of the 
8tate of Minnesota and that said enactment is in excess of the power 
of Congress over said funds. Plaintiff further represents that the 
public schools of the State of Minnesota, which the Chippewa In¬ 
dian children arc now attending and for which said appropriation 
is to he used in the payment of tuition, are a part of the free public 
school system of that State; that under the laws of the State of 
Minnesota every Indian child residing in a public school district 
in said State is entitled to admission to the public school without 
any cost whatsoever, and that the parents of every such child are 
required by positive law, under heavy penalty, to si-c to it that their 
child or children, of school age. regularly attend the public schools- 
that Paid appropriation of $46,570, is a pure gratuity out of the 
trust fund to the public school system of the State of Minnesota and 
in violation of the plain terms and provisions of said agreements, 
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ithout anv additional benefits or advantages whatsoever to any 

, I l f n ( ' !ul , d >. an<1 ,ll!lt ! f tuition payments for Indian children at¬ 
tending public schools in Minnesota were required or were neces¬ 
sary under the State laws, the money being illegally paid under the 
contracts with the mission schools would he abundant to pay said 
tuition charges; that there is no authority under the laws of the 
.-fate of Minnesota for any officer of anv school district in Minne- 

50 TnHlin w "* t0 ! \ c ; ontract for the P»yment of tuition for 

oU Indian cln dren residing in any school district and attend- 

ing the public schools, and no authority of law for the re- 

nf‘».U J ‘L a ? y othcer of money under any such contract, the laws 
of said State requiring the school officials to admit said children to 
said schools free of charge. Plaintiff represents that said appropria¬ 
tion is in violation of the express terms and provisions of the trust 
under which said trust funds are being held in the Treasury of 
the Lmted States, in violation of the Fifth Amendment to the 
thm Ch Constitution and is unconstitutional, null and void, but 
?M h , c Sc T tar > Interior will, unless restrained and en- 

ny order of this Court, proceed under said unconstitutional 
enactment to withdraw from the principal trust fund said $46 570 
and use the same m the payment of tuition for certain Indian chil¬ 
dren attending certain public schools in the State of Minnesota to 
the great and irreparable loss and injury of plaintiff and all other 
members of said class similarly situated. 


12-a. Plaintiff further represents that pursuant to a governmental 
policy then long established the United States in 1889 and for 
many years theretofore maintained and had maintained agencies 
among the Chippewa Indians in Minnesota which were a part of 
its Indian Bureau and had always defrayed the expenses of main¬ 
taining said agencies out of the public funds of the United States- 
ha, by section , o the agreements of 1889 the particular expenses 
to be paid out of the proceeds received from the sale of the ceded 
property were expressly enumerated, and that no provision is found 
in said agreements tor the payment of any agenev expenses of the 
tinted States at any time out of the trust funds of the 
’’ Imn a ns; that it was understood by said Indians and bv the 

Jmceis and Agents of the l nited States who negotiated and 
signed said agreements for the United States that all agenev ex¬ 
penses were thereafter to be defrayed by the United States; that 
pursuant to said understanding for more than twenty years after 
said agreements became effective the United States defrayed all the 
expenses of its agencies maintained by it pursuant to its said gov¬ 
ernmental policy including all agencies in Minnesota, out of the 
pubhc iiio,leys; that said policy continued down to about the vear 
IJ11 when Congress commenced using Indian funds under its con¬ 
trol in the payment of the regular agency expenses of the Indian 
Bureau; that thereafter and until the year 1921 the Secretary of 
the Interior was under this new and changed policy in violation of 
the said agreements of 1889 annually authorized, by provisions con¬ 
tained in Acts of Congress, to withdraw from the principal trust 
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funds of the Chippewa Indians large sums of money and to use 
the same for the purpose of promoting civilization and self-support 
among said Indians in the State of Minnesota, which said sums 
were withdrawn and used principally in defraying the expenses 
ot the agencies of the Indian Bureau maintained in Minnesota- 
that bv an Act approved March 3, 1921, Public No. 359, 66th Con¬ 
gress, making appropriations for the current and contingent ex¬ 
penses of the Bureau of Indian Affairs, etc., for the fiscal year end¬ 
ing June 30, 1922, it was provided: 

“The Secretary of the Interior is authorized to withdraw from 

*innTmn Sliry ° f ^ ^ ited States, in his discretion, the sum of 
*>190,000, or so much thereof as may be necessary, of the principal 
sum on deposit to the credit of the Chippewa Indians in the State 
of Minnesta, arising under section 7 of the Act of January 14, 

rn !•' entlt T led An Act for fbe relief and civilization of the 
oz Chippewa Indians in the State of Minnesota/ and to use the 

same for promoting civilization and self-support among said 

nA« ia r S usive y for the P ur I )0Ses following: Not exceeding $45,- 
. aim ^ R mount may be expended for general agency purposes 
at \\ hite Barth, I\ed Bake, and Beech Bake Agencies/* 

represents that the agencies to be maintained out of the 
said Ho.000 are a part of the regular Indian service of the United 
States and a part of the Indian Bureau; that the trust fund out of 
which said $4o,000 for agency purposes is to be paid is the property 
of the said designated class in which plaintiff and all other mem¬ 
bers of said class similarly situated and his and their issue have a 
jested inteiest, that the trust settlement made by said agreements 
for the benefit of said designated class is bnding alike upon the 
Indians and the United States and is not subject to change by gov¬ 
ernmental policies and that the new policy inaugurated bv the Con¬ 
gress oi the United States in 1911, above set out, has no application 
to tiie trust created by said agreements; that said agencies are not 
maintained for either the support or civilization of said Indians 
but solely pursuant to said governmental policy; that the Congress 

nnn 1 n l ted . f tatos had n ? biwful power to appropriate said $45- 
ooo out of said trust fund in violation of the express terms of said 
trust, and to authorize the use of said money in defraying the ex¬ 
penses of its agencies in Minnesota which are a part of the Indian 
service maintained by the United States pursuant to its Indian 
policy, and that said authorization to withdraw and use said $45 000 
for general agency purposes of the United States is in violation of 
the I-ifth Amendment to the Federal Constitution, is the takiim of 
the property of plaintiff and all other members of said desig- 
oo nated class similarly situated without compensation and is 
unconstitutional, null and void; that the Secretarv of the 
Interior has, under said void authorization withdrawn from said 
principal trust funds said $45,000 and is now using the same in 
defraying the general agency expenses at said three agencies and 
will unless restrained by order of this Court, continue to expend 
said money so illegally withdrawn from said principal trust fund in 
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defraying said agency expenses to the great and irreparable loss and 

injury of plaintiff and all other members of the said class similarly 
situated. J 

10 oo' 6 i> ? 1 ,“ in ^ iff f “ r . ,her represents that the Act approved May 24, 
K22, I ublic No. 224, 6<th Congress, making appropriations for the 
ttepartment of the Interior for the fiscal year ending June 30 
1UL3 contained an item authorizing the Secretary of the Interior 
to withdraw from said principal trust fund the sum of $42,500 and 
to use the same for general agency purposes during the fiscal year 
commencing July 1, 1922; that for the same reasons hereinbefore 
stated in the preceding paragraph with reference to the items con¬ 
tained in the Act approved March 3, 1921, said authorization is 
unconstitutional, null and void, but that the Secretary of the In- 

LTi°rAA i l 1, unle ® res ! rained b y order of this Court, withdraw said 
*}>4Z,oU0 1 lorn said principal fund and expend said money for said 

general agency purposes to the great and irreparable loss and injury 
of plaintiff and all other members of said class similarly situated 
13. Plaintiff further represents that all of said Indians have for 
a long time been complaining against a part of said acts set out 
in the preceding paragraphs and many others of a similar nature, 
and that the Indians allotted on the W liite Kartli Reserva- 
«>4 tjon have been particularly vigorous in their protests and 
that within the past three months, failing to obtain any relief 
from the Officers of the Department, tliev filed vigorous protests 
with other Officers of the United States; that thereupon the Com¬ 
missioner of Indian Affairs caused an order to be issued directing the 
removal of the agency at White Earth, on the White Earth Reserva¬ 
tion, to the town of Cass Lake, Minnesota; that an agency at White 
Earth has been maintained pursuant to law for more than fifty 
years; that at White Earth there are buildings constructed out of 
the funds of the Indians and public moneys which have for many 
years been used for agency purposes and for housing agency em¬ 
ployees and are now being so used without any costs therefor'; that 
in addition thereto there are other valuable * buildings that have 
been used for school, hospital and other purposes, all of which build¬ 
ings have cost in excess of $300,000 and are of the approximate 
value of $200,000; that in the White Earth Agency have been kept 
the records pertaining to the allotment and blood status of more 
than 7,000 of the 12,000 Chippewa Indians in Minnesota; that said 
records are useful and in some cases necessary in connection with 
the sale and disposition of allotted land on the White Earth Reserva¬ 
tion upon which approximately 7,000 Indians were allotted; that 
said records were compiled at the expense of the Indians; that the 
town of Cass Lake is situated about <0 miles by direct line from 
the White Earth Reservation and within the ceded territory; that 
only a comparatively few Indians were allotted lands or reside in 
the \ icinity ot Cass Lake, as only a comparatively few of said In¬ 
dians selected their allotments within the ceded territory 
55 around Cass Lake; that from White Earth to Cass Lake by 
railroad is a distance of about 130 miles, with no direct line, 
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necessitating transfer at intersections or railroads and long delays; 
that there are no public buildings, nor buildings constructed out 

at t he t w 1 i of Cass Lake that can be used for 
agency purposes or for the accommodation of agency employees; 
that if said agency is removed it will be necessary to maintain care¬ 
takers and other employees at "W hite Earth to look after said vacant 
buildings, and that the money so expended would be practically 
sufficient- to maintain said agency and said records at White Earth; 
that the location of said agency at the town of Cass Lake will confer 
no benefit upon the Indians nor will it result in decreased expendi¬ 
tures, but on the other hand will entail hardship and heavy expenses 
upon the Indians allotted on the White Earth Reservation, and 
will likewise cause inconvenience and heavy expenses to the general 
public having business at said agency; that the plaintiff is informed 
and believes and therefore alleges upon information and belief, 
that the Commissioner of Indian Affairs has instructed the Agent 
at White Earth to make arrangements for the leasing of buildings 
at Cass Lake for the use of the agency, or for the use of the agency 
and its employees, and the installation of vaults and other improve¬ 
ments necessitating the expenditure of a very large sum of money, 
to wit, approximately $2o,0()0; that the said Commissioner of 
Indian Affairs and the Secretary of the Interior intend to and will, 
unless restrained by order of this Court, pay the costs of the removal 
of said agency, the renting of agency quarters and all im- 
ofi provements in connection therewith and the cost of main¬ 
tenance thereof out of the trust funds of the Indians, in 
which plaintiff and all other members of said class similarly situated 
have a vested interest without any authority of law therefor, to the 
great and irreparable loss and injury of plaintiff and all other 
members of said class similarly situated. 

14. Plaintiff further represents that he, plaintiff, and all other 
members of said designated class similarly situated for and in whose 
behalf this suit is filed, have no plain, complete and adequate remedy 
at law. 

The premises considered, plaintiffs pray: 

(a) That copy, subpeena, and all proper process issue directed to 
the defendants, Albert Bacon Fall. Secretary of the Interior. Charles 
H. Burke, Commissioner of Indian Affairs, William Spry Commis¬ 
sioner of the General Land Office, and Andrew W. Mellon, Secretary 
of the Treasury, commanding them and each of them to appear on 
a day certain to be named therein and answer fully, but not under 
oath, (answer under oath being expressly waived) the exigencies 
of this bill. 


(b) That upon preliminary hearing the defendants. Albert 
Bacon Fall, Secretary of the Interior, and William Spry, Commis¬ 
sioner of the General Land Oflice. be restrained and enjoined by 
proper order of this Court, pending final hearing from approving 
for patent or issuing patents to any of the lands described in the 
sixth paragraph of this bill as “swamp or overflowed lands”; that 
upon final hearing said injunction be made perpetual, and that a 
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mandatory injunction issue directed to each of said defendants re¬ 
quiring them to efface or cause to be effaced from the maps and 

57 t r ? c ° rds , of ‘ h « surve >? of lands all designations or nota- 
hons classifying or describing any of said lands remaining 
unpatented as ‘ swamp or overflowed.” 6 

(c) That upon preliminary hearing the defendant, William Sprv 

nend^ZT ff th ® Ge f ncral Land ? ffice ’ be re3trained and enjoined 
pending final hearing from approving for patent or issuing patents 

to any of the Lands classified as “agricultural lands,” and described 

$1 9-, e n !r' C ' n ' ' P ara , gra P h ° f fhl ? bill, until the purchase price of 
$1 25 per acre therefor has been fully paid; that upon final hearing 
said injunction be made perpetual. ® 

(d) That upon preliminary hearing William Sprv, Commis¬ 
sioner of the General Land Office, be restrained and enjoined from 

fied^'-ninfl 1 ’ 8 '^"-’ 0T , lsSl ™S Patents for any of the lands classi¬ 
fied as pine lands under the agreements of 1889, and described 

I" J he eighth paragraph of this bill, to settlers under the homestead 
laws at $l.-o per acre; that upon final hearing so much of «aid 

27 ii 1902 J 32 S ‘ ats - 40 °)> and May 23, 1908 
(oo ^tats., at 2<2, Sec. 4), as directed, or purport to direct the sale 

or disposition of any of said lands described in the eighth para- 
graph of this bill and classified under the agreements of 1889 as 
pine lands under the homestead laws at $1.25 per acre be decreed 
unconstitutional null and void, and that said defendant, the Com¬ 
missioner of the General Land Office, be enjoined from disposing 
of an> of said lands so classified except in conformity with the 

bidder 0 " 8 ° f ^ agreements of 1889 at P ublic auction to'the highest 

(e) That upon preliminary hearing the defendant, Albert Bacon 
Tall, Secretary of the Interior, be enjoined from disposing of anv 
of he lands (the timber thereon being expressly excepted) 
•>S included within the National Forest Reserve as described in 
tbe ninth paragraph of this bill at $1.25 per acre under said 
Acts approved June 27,1902 and May 23,1908; that upon final hear¬ 
ing so much of said Acts as authorize or direct the disposition of said 
lands at $l—o per acre, and in violation of the provisions of said 
agreements of 1889, be decreed unconstitutional null and void and 
that said preliminary injunction be made perpetual. 

(/) That upon final hearing the defendants, Albert Bacon Fall 
Secretary of the Interior, and Charles H. Burke, Commissioner of 
Indian Adairs, be required by mandatory order of this Court to 
permit any member of said designated class entitled to an allotment 
of land out of the lands reserved for allotment purposes on the Red 
Lake Reservation (as described in paragraph “10-a” of this him tn 
se ect his or her allotment as provided in said agreements, and £ 
allot the lands so selected to any such person or persons 

(if) That upon preliminary hearing the defendants, Albert Bacon 
Fall, Secretary of the Interior, and Charles II. Burke, Commissioner 
of Indian Affairs, be enjoined and restrained, pending final hearing 
ol this cause from proceeding to administer upon the said 700 000 
acres of land (described in paragraph “10-ft” of this bill) under the 

5—3875a 
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Act of February 20, 1904; that upon final hearing so much of said 
Act of February 20, 1904, as purports to confer the exclusive owner¬ 
ship of all of said <00,000 acres of land described in paragraph 
‘*10-6” in this bill upon the members of the former Red Lake Band 
be decreed unconstitutional, null and void and that the preliminary 
injunction be made perpetual. 

( h ) That upon preliminary hearing the defendants Albert 

59 Bacon Fall, Secretary of the Interior, and Charles H.’ Burke, 
Commissioner of Indian Affairs, be enjoined and restrained, 

in conformity with the allegations of paragraph “10-c” of this bill’ 
from using any of the interest money accruing from the proceeds 
received from the sale of timber from the Red Lake Indian Forest 
for the exclusive use and benefit of the members of said designated 
class who were former members of the Red Lake Band, or who re¬ 
sided upon the Red Lake Reservation; that upon final hearing so 
much of said Act of May 18, 1916, as attempts to confer the exclusive 
ownership of the proceeds received from the sale of timber from said 
Red Lake Indian Forest upon the members of said designated class 
who belonged on the Red Lake Reservation, and directing the deposit 
of said funds in the Treasury of the United States to the credit of the 
"Red Lake Indians” be decreed unconstitutional null and void, and 
that the defendants, Albert Bacon Fall, Secretary of the Interior, and 
Charles II. Burke, Commissioner of Indian Affairs, be permanently 
enjoined and restrained from depositing any such funds hereafter 
received in the Treasury of the United States to the credit of the ‘‘Red 
Lake Indians”; that the defendant, Andrew W. Mellon, Secretary 
of the Treasury, be required by mandatory order of this Court to 
transfer the fund now standing in the Treasury of the United 
States to the credit of the “Red Lake Indians,” to the fund standing 
to the credit of ‘ all the Chippewa Indians in the State of Minne¬ 
sota” and to deposit in said fund standing to the credit of “all the 
Chippewa Indians in the State of Minnesota” all moneys hereafter 
received from the sale of timber on the Red Lake Indian For- 

60 est, and that said preliminary injunction be made perpetual. 

(0 That upon preliminary hearing the defendants, Albert 

Bacon Fall, Secretary of the Interior, and Charles II. Burke, Com¬ 
missioner of Indian Affairs, be enjoined and restrained pending the 
final determination of this cause (as set out in paragraph 11-a oFthis 
bill) from drawing or approving any warrant drawn upon the school 
funds of the Chippewa Indians of Minnesota for the payment of tui¬ 
tion and support of any child in the St. Benedict Mission Boarding 
School and the St. Mary’s Mission Boarding School; that upon final 
hearing said injunction be made perpetual. 

T' , ( /l That ll P on Preliminary hearing the defendants, Albert Bacon 
*al!, Secretary of the Interior, and Charles II. Burke, Commissioner 
of Indian Affairs, be enjoined and restrained, pending the final de¬ 
termination of this cause, from drawing any warrant or approving 
any warrant drawn upon the trust funds standing to the credit of 
“all the Chippewa Indians in the State of Minnesota” for the pav- 
n J e P t .°f tuition an * v °l lil( l attending the public schools in the State 
of Minnesota; that upon final hearing the provision contained in the 
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Act approved May 24, 1922, and set out in paragraph “11-6” of this 
bill, be decreed unconstitutional null and void, and that said pre- 
liminary injunction be made perpetual. 

(£) That upon preliminary hearing the defendants, Charles H. 
Burke, Commissioner of Indian Affairs, and Albert Bacon Fall 
k ecretary of the Interior, he enjoined and restrained (as set out in 
paragiaphs M-a and 1'2-b' of this bill) from withdrawing any of 
the trust funds standing to the credit of “all the Chippewa Indians 
in the State of Minnesota” or expending any of said funds 
bl heretofore withdrawn in defraying any of the expenses of 
the agencies maintained among the Chippewas in Minne- 
sota n the l nited States; that upon final hearing so much of the said 
Acts of March 3, 1921, and May 24, 1922, and described in para¬ 
giaphs 1 -a and 12-/> of this bill, as purported to appropriate the 
trust funds standing to the credit of “all the Chippewa Indians in 
the State of Minnesota” to defray the expenses of the agencies main¬ 
tained among the Chippewas in Minnesota hv the United States be 
decreed unconstitutional null and void, and that said preliminary 
injunction be made perpetual. 

(1) That upon preliminary hearing the defendants, Charles II. 
Burke, Commissioner of Indian Affairs, and Albert Bacon Fall, 
Secretary of the Interior, be enjoined and restrained (as set out in 
paragraph 13 of this bill) pending the final determination of this 
cause from using or expending any of the trust funds standing to 
the credit of the Chippewa Indians in the State of Minnesota, or 
which have been withdrawn from said funds, in defraving the 
expenses of the removal of the agency from White Earth to Cass 
Lake, Minnesota, or for the maintenance of said agency at Cass Lake 
or for the rental or alteration of any building at Cass Lake for 
agency purposes; that upon final hearing said preliminary injunc¬ 
tion be made perpetual. 

(»?) Plaintiffs also pray for such other and further relief as to 
the Court may seem just and proper and the exigencies of the case 
may require. 

JOHN G. MORRISON, Jr., 

WEBSTER BALLINGER, Plaintiff. 

Attorney for Plaintiffs. 


62 State of Minnesota, 

County of Beltrami, ss: 

John G. Morrison, Jr., being by me first duly sworn according to 
law deposed and said, that he has read the above and foregoing Bill 
by him subscribed and knows the contents thereof; that the matters 
and things therein stated of his own personal knowledge he knows 
to be true, and that those matters and things stated upon informa¬ 
tion and belief he believes to be true. 

JOHN G. MORRISON, Jr. 
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Subscribed and sworn to before me this 13" day of June, A. D., 

1922 . 

OMAR R. GRAVELLE, [seal.] 
Notary Public, State of Minnesota. 

My Commission expires Feb. 15/29. 


Decree Dismissing Bill as Amended. 


Filed June 20, 1922. 


* * * * * 


* 


* 


This cause having come on to be heard on the motions of the de¬ 
fendants to dismiss the original bill of complaint herein tiled, and the 
said motions having been sustained by the court with leave to plain- 
titi to amend his bill of complaint; and the plaintiff thereafter hav¬ 
ing .tiled his amended bill of complaint pursuant to the leave so 
granted, and the defendants having elected to have the motion to 
dismiss afoiesaid stand to the bill ot complaint so amended! now on 
the submission thereof, it having been considered by the 
63 court that the motion to dismiss the bill of complaint so 
amended should be granted, and the plaintiff having in open 
court elected to plead no further and the court being fully advised 
in the premises, it is, this 20th day of June 1922, 

Ordered, adjudged, and decreed that the amended bill of com¬ 
plaint herein filed be and the same hereby is dismissed, and that 
defendants have and recover their reasonable costs against the plain¬ 
tiff, said costs to be taxed by the clerk. 


By the court: 


A. A. HOEHLING, 

Justice. 


And from the foregoing decree the plaintiff in open court on the 
day last above written notes an appeal to the Court of Appeals of the 
District of Columbia and the same is hereby allowed; the penal sum 
of the bond for costs on appeal being hereby fixed at One Hundred 
($100) Dollars, with leave in lieu thereof to deposit in cash with the 
clerk of the court the sum of Fifty ($50) Dollars. 

By the court: 

A. A. HOEHLING, 

Justice. 
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Memorandum. 

June 26, 1922.—Undertaking on appeal approved and filed. 

64 Assignment of Errors. 

Filed June 26, 1922. 

****** * 

The Court erred in the following particulars: 

1. In holding that the plaintiff has no such interest as entitles 
him to maintain the suit. 

2. In holding that there is defect of parties complainant. 

3. In holding that there is defect of parties defendant, in that the 
State of Minnesota is an indispensable party to so much of the suit 
as involves swamp and overflowed lands. 

4. In holding that plaintiff is not representative of the rights, 
titles, moneys, and property of the Red Lake Indians, and which’ 
latter cannot be litigated and judicially determined in their absence. 

o. In holding that the bill embracese diverse questions political 
in their nature, in respect to which relief must be obtained, if at 
all, from Congress. 

(>. In holding that the suit is essentially against the United States, 
which is the substantial and real party in interest, and that the 
Lnited States has not waived, in any manner, its immunity from 
suit, or consented to be sued. 

7. In holding that the bill does not set out anv facts sufficient to 
enable the complainant to the relief prayed for or to any relief. 

8. In holding that the Court is without jurisdiction over the sub¬ 
ject matter of the suit. 

9. In sustaining the motions to dismiss and in dismissing the bill. 

WEBSTER BALLINGER, 

Attorney for Plaintiffs. 

65 Designation of Record. 

Filed June 26, 1922. 

******* 

The Clerk of the Court will please transcribe and certify as the 
record on appeal in the above entitled cause the following: 

1. Notation of the filing of the original bill. 

2. The motion of defendants Fall, Burke and Spry to dismiss. 

3. Notation that a motion to dismiss identical as to the grounds 
assigned in the above motion was filed by defendant Andrew W. 
Mellon. 

4. The memorandum decision of the Court. 

5. Order sustaining the motion to dismiss the original bill. 

■6. Amended bill of complaint. 
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7. Decree dismissing amended bill and notice of appeal, 
o. .Notation of the bond filed. 

9. Assignment of errors. 

10. This designation of the record. 

WEBSTER BALLINGER, 

Attorney for Plaintiffs. 

Service of copy of the above and foregoing designation of the 
record accepted this 23d day of June, 1922. 

C. EDWARD WRIGHT, 
Attorney for Defendants Fall et al. 
VERNON E. WEST, 

Attorney for Defendant Mellon. 
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Memoranda. 


August 2, 1922.—Order extending time to file transcript of record 
to and including the 1st day of September, 1922, filed. 

August 30, 1922. Order extending time to file transcript of record 
to and including the loth day of September, 1922, filed. 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to bb, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is made 
part of this transcript in cause No. 40034 in Equity, wherein John 
G. Morrison, Jr., et al. are Plaintiffs and Albert Bacon Fall Secre¬ 
tary of the Interior, et al., are Defendants, as the same remains 
upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 

seal of said Court, at the City of Washington, in said District, this 
31st day of August, 1922. ’ 

[Seal of Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

By W. E. WILLIAMS, 

L, M. G./E. W. Assistant Clerk. 

En do rsed on cover: District of Columbia Supreme Court, No 

£{,***?> , G ' p Iorr ‘ SO ( n ’. Jr '> . et appellants, vs. Albert Bacon 

111090 ’ w ' C T\°J ; Vppea s ’ , Dlstnct of Columbia. Filed Sep. 
11, 1922. Henry W. Hodges, clerk. F 
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In the Court of Appeals of the District of 

Columbia. 

October Term, 1922. 

John G. Morrison, Jr., appellant, 

v. 

Albert B. Fall, Secretary of the 

Interior, et al. 

APPEAL FROM THE S l P RE ME COURT OF THE DISTRICT 

OF COLUMBIA. 

BRIEF FOR APPELLEES. 

Morrison, describing himself as a citizen and resi¬ 
dent of the State of Minnesota, as a duly enrolled 
member of the White Earth Band of Chippewa 
Indians of Minnesota, as an allottee on the White 
Earth Reservation, and as a member of “ that class 
of persons described as all the Chippewa Indians in 
the State of Minnesota, ’ ’ brought a suit against the 
appellees in his own right as well as for and on 
behalf of all other persons included within said class” 
similarly situated. The averment is slightly sug¬ 
gestive of Tooley Street and its three tailors who 
once described themselves as “We, the people of 
England.” The original bill-of complaint is not in 
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the record, but the memorandum of Mr. Justice 
Hoehling on pages 3 to 14 of the record affords a 
very complete synopsis. Appellees moved to dis¬ 
miss for defect in parties complainant and defendant, 
for lack of sufficient facts plead to support the relief 
sought, and for want of jurisdiction in the court over 
the subject matter of the suit. The court sustained 
the motion and thereupon appellant filed his 
“ amended bill” (Record, pp. 14 to 35 ). Being of 
opinion that the amended bill neither escaped the 
force of the points raised in the motion nor the 
logic (indeed, the direct effect) of the learned trial 
court’s holding, appellees renewed the motions as 
to the amended bill and the court granted them, 
dismissing the amended bill of complaint. From 
that decree this appeal lies. 

THE CASE. 

The Chippewas, composed of several bands, ceded 
their possessory rights to lands occupied by them 
in Minnesota, under the provisions of an act of Con¬ 
gress approved January 14 , 1889 (25 Stat. 642 ), 
the details of which are sufficiently described in the 
memorandum opinion of the trial court. Congress 
from time to time has passed other acts in relation 
to these Indians and their property: e. g., the act 
of February 20 , 1904 , ratifying a purchase and pro¬ 
viding for the disposition of certain lands specifically 
claimed by the Red Lake Band; the act of April 
28 , 1904 , providing for allotments to Indians of the 
White Earth Reservation; the act of May 23 , 1908 , 


relating to the establishment of a national forest 
in the Chippewa country; the act of May 18 , 1916 , 
creating a forest reserve of the Red Lake Reservation; 
and from time to time legislation in the annual 
Indian appropriation bills. 

1. The State of Minnesota claims part of the land 
under its swamp-land grant. Some lands have been 
patented to the State, and the bill charges that, unless 
enjoined, the Secretary of the Interior will cause 
other patents to issue; although the fact is that since 
1913 no patents have issued, issue being suspended 
by order of the Secretary. (“Chippewas of Minne¬ 
sota. Hearings * * * 66th Congress, 2d ses¬ 
sion/' pp. 88 et scq.) 

2 . Under the act of 1889 , lands classified as “ agri¬ 
cultural" were to be opened to homestead settle¬ 
ment and patents were to issue upon payment of $ 1.25 
an acre; the money thus received to be paid into the 
trust fund standing to the credit of the Indians. 
By the later act of May 17 , 1900 (31 Stat. 179 ), Con¬ 
gress directed that all entries on lands acquired from 
Indians should be allowed without the payment of 
anything save the customary fees but provided that 
any money so released which if released would belong 
to an Indian tribe ( e.g ., $ 1.25 per acre in this case) 
should be paid by the United States to the tribe. 

In other words the United States released the settler 
from the obligation and assumed it. Appellant avers 
that several thousand acres have been patented and 
that this payment into the tribal funds has not been 





made; wherefore he prays for an injunction against 
the issue of further patents until the purchase price 
has been fully paid. 

3 . Appellant further avers that certain lands clas¬ 
sified as “pine lands,” and the timber thereon, were 
to be sold at the highest price obtainable under 
the act of April 18 , 1889 , but that by the act of 
June 27 , 1902 (32 Stat. 402 ), a tract of about 225,000 
acres was to be included in a forest reserve and 
the timlx'r thereon handled in a certain manner. 
Later, by act of May 23 , 1908 (35 Stat. 268 ), Con¬ 
gress created this forest reserve. This act provided 
for the appraisal and payment of certain timber 
left standing and for the payment of the land at 
the rate of $ 1.25 an acre, whereas the land is rea¬ 
sonably worth irom $5 to $250 an acre, according 
to the appellant's averment. These acts of Con¬ 
gress, it is contended, are confiscatory and in vio- 
lation of the Fifth Amendment to the Constitution. 
A decree to the effect that these statutes are un¬ 
constitutional is prayed. 

4 . The act of 1889 provided for the allotment of 
Red Lake Indians. Appellant is not a Red Lake 
Indian, but he wants them allotted. He avers that 
the Secretary of the Interior has arbitrarily refused 
to permit the Red Lake Indians to take their allot¬ 
ments in severalty, and he prays for a mandatory 
injunction to permit any Red Lake Indian to select 
his allotment and to allot the land so selected. 
It does not matter that the Red Lake Indians do 



not ask this; it does not matter that, on the con¬ 
trary, they oppose it. Appellant does not tell the 
court that the Red Lake Indians petitioned the 
department not to allot them, and that Congress 
was so informed. “ Hearings before the Committee 
on Indian Affairs, H. R., 66th Congress, 2d ses¬ 
sion,” page 160. Congress was advised, as the cita¬ 
tion will show (and it is a public document judicially 
to be noticed), that the reservation needs to be 
drained before the land is susceptible of cultivation 
(and Congress made provision therefor by the act 
of Feb. 21, 1921, 41 Stat. 1105), and that allot¬ 
ment before reclamation would result in giving some 
Indians worthless land which could not be culti¬ 
vated, while others would draw timber land worth 
from $10,000 to $25,000. Furthermore, the Red 
Lake Indians are influenced in their attitude by 
what happened to White Earth allottees. There are 
too many White Earth allottees now without their 
allotments. Land grafters and timber thieves be¬ 
came the real beneficiaries of those allotments {id., 

p. 160). The Red Lakers have no desire to run a 
similar risk. 

5. In the next paragraph of the bill (par. 10-6, 
Record, p. 24) the appellant, the self-appointed 
champion ot the poor Red Lake Indians who are 
being deprived of the allotments they do not want, 
attacks the constitutionalty of the act of February 
20, 1904 (33 Stat. 48), which declares that the Red 
Lake Indians possess their diminished reservation 
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independent of all other bands of the Chippewas— 
in derogation, it is said, of the rights of the other 
Indians under the agreement of 1889. It is alleged 
that the Secretary of the Interior and the Commis¬ 
sioner of Indian Affairs are administering the property 
under this act and will continue so to do unless 
enjoined. This really suggests that the appellant, 
instead of being a spokesman for the Red Lake Band, 
is speaking for interests antagonistic. Indeed, that 
is a fact. There is such a controversy, as the 
court will notice from “Hearings before the Com¬ 
mittee of Indian Affairs, H. R., 67th Congress, on 
H. R. 6872,” at pages 25, 52 to 55, 115, 119. The 
^ hite Earth Indians were allotted and a large major¬ 
ity of them have lost their property. The Red 
Lake Indians have not been allotted and still own 
every foot of their property. The White Earth 
Indians are now endeavoring to recoup by getting 
part of the property of the Red Lake Indians (id., 
p. 115). Their interests are so far apart that the 
Red Lake Indians, with authority, have employed 
consul to assist in their protection (id., pp. 52 to 55). 

6. Congress by act of May 18, 1916 (39 Stat. 137), 
created a forest reserve out of 700,000 acres of Red 
Lake land. Appellant says this is unconstitutional 
because it is in derogation of rights vested under the 
trust established in 1889. He desires an injunction 
against the execution of this act. Again he places 
himself in antagonism to the interest of the Red Lake 
Indians. 



7. The next point is that the act of 1889 provides 
for the use of one-fourth of the income for the estab¬ 
lishment and maintenance of a system of free schools 
among the Indians in their midst and lor their benefit; 
that the public-school system of Minnesota is open 
to these Indians; but that the Interior Department 
has contracts with two boarding schools, St. Mary’s 
Mission and St. Benedict’s Mission, which are no part 
of the system of free schools authorized by the agree¬ 
ment. He wants the Secretary restrained from en¬ 
tering into further similar contracts with these schools. 
He omits to advise the court that all this was brought 
to the attention of Congress, which so far has refused 
to regard it as improper administration of the act. 

Hearings * * * 66th Congress, supra , page 184. 

8. The next paragraph of the bill (11-C, Record, 
p. 128) deals with the act of May 24, 1922, which 
authorizes the Secretary to pay from the trust funds 
of Indians $46,570 or so much as may be necessary 
for tuition of Chippewas in the public schools of 
Minnesota. Action under this is sought to be en¬ 
joined on the ground that it is an unconstitutional 
violation of the terms of the trust established in 1889. 

9. He then attacks the constitutionality of the act 
of March 3, 1921, which authorizes the Secretary to 
withdraw $100,000 of the moneys of the Chippewas 
to promote civilization and self-support among said 
Indians, not exceeding $45,000 of which is to be 
expended for general agency purposes at White 
Earth, Red Lake, and Leech Lake Agencies. The 
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use for general agency purposes, he says, is in viola¬ 
tion of the trust. For that reason the act of Congress 
is in violation of the Fifth Amendment. For the same 
reason he asserts the unconstitutionality of the act 
of May 24, 1922, appropriating for the same purpose 
$42,500 (the first act appropriated for the fiscal year 
ending June 30, 1922; the second for the fiscal year 
beginning July 1 , 1922). 

10. The final chapter of the Book of Lamentations 
deals with the removal of the White Earth Agency 
to Cass Lake by order of the Commissioner of In¬ 
dian Affairs. He does not say that this change of 
location is unconstitutional but he does asseverate 
that it is mightv inconvenient. 

ARGUMENT. 

The court below summarizes the objections to the 
maintenance of the bill in the conclusion reached on 
his review of the case, in the following language: 

That the plaintiff has no such interest as 
entitled him to maintain the bill; that the 
State of Minnesota is an indispensable party 
to the suit so far as concerns the swamp and 
overflowed lands in that State, and, of course, 
the State can not properly be made such party 
defendant to the bill; that plaintiff is not rep¬ 
resentative of the rights, titles, moneys, and 
properties of the Red Lake Indians, and which 
latter can not be litigated and judicially de¬ 
termined in their absence; that the bill em¬ 
braces divers questions political in their na¬ 
ture, in request of which relief must be ob- 
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tamed, it at ail, trom Congress. Furthermore, 
this suit, in effect, is one against the United 
States, seeking to control the disposition of 
lands and oi the timber thereon, and for an 
account ot the proceeds of sales thereof, here¬ 
tofore conveyed by the Indians to the United 
States, under the act of January 14, 1889; 
and the bill further seeks to transfer to the 
courts the detail of the administrative control 
of the Government over the properties and 
moneys which are embraced in the suit. And, 
finally, the United States, which is the sub¬ 
stantial and real party in interest herein, has 
not waived, in any manner, its immunity from 
suit, or consented to be sued herein, and there 
is no act of Congress authorizing this action. 

Specifically. 

e have numbered certain paragraphs in our 
preceding statement of the case for convenience in 
pointing out special objections that are pertinent. 

1. We contend that the State of Minnesota is an 
indispensable party to the action in so far as the 
swamp-land grant is involved and that the suit 
likewise involves the interests of the United States, 
which is not a party. We are sustained in our 
position by the decision of this court in Beaulieu v. 
Garfield (32 App. D. C. 398), a case which involved 
these Indians, the State of Minnesota, and these 
swamp lands. Speaking through Mr. Justice Van 
Orsdel, the court said: 

Many reasons are apparent why this case, as 
presented, is not within the jurisdiction of 






the courts of this district. The primary 
purpose of this suit is to prevent the United 
States from carrying out an agreement en¬ 
tered into between it and the State of Minne¬ 
sota. Here jurisdiction fails at three points: 
First, it is a suit against the United States 
and in the absence of express authority from 
Congress the courts have no jurisdiction to 
entertain such an action. Xaganab v. Hitch¬ 
cock (202 U. S. 473). Second, State of 
Minnesota in any action affecting the title to 
the lands in question is an indispensable 
party; and this action must fail for defect of 
party defendant. Shields v. Barrow (17 How. 
130). Third, the bill could not be so amended 
as to make the State of Minnesota a‘party 
defendant, for that would be a suit by a 
citizen against the sovereign State, which is 
forbidden by the eleventh amendment of the 
Constitution of the United States. Hence, 
there is no possible avenue open through 
which the complainant upon this record can 
secure the relief sought. 

To the same point, in so far as the absence of the 
State of Minnesota as party defendant is concerned, 
is Foltz v. Payne (269 Fed. 671); Brady v. Fall (51 
App. D. C. —); and Cohen v. Fall , decided at this 
term. 

2. Under the act of 1889, the Government under¬ 
took the sale of a part of the ceded tribal possessions 
to homestead settlers; i. c., the land to be disposed of 
under the homestead law, but each entryman to l e 
required to pay $1.25 an acre. The money so received 




was to be paid into the tribal fund. By act of May 
11, 1900, Congress relieved entry men of this pay¬ 
ment, not only in the Chippewa country, but in other 
ceded Indian reservations, and assumed the obliga¬ 
tion. The bill says that the United States has not 
yet paid this money to the Chippewa Indians. It is 
apparently the failure of Congress to make the neces¬ 
sary appropriation that affords the basis for the 
complaint. The relief prayed (Record, p. 33) is 
that the General Land Office be restrained from 
approving for patent or issuing patents to any of 
these lands “ until the purchase price of $1.25 per 
acre therefor has been fully paid.” 

So far as the propriety of the act of 1900 is con¬ 
cerned, we submit that that presents a political 
question for the legislative and not for the judicial 
branch of the Government to determine. Naganab 
v. Hitchcock (25 App. D. C. 200). Furthermore, it 
involves in reality the interests of the United States 
which has not consented to be sued in respect to these 
matters. Naganab v. Hitchcock (202 U. S. 473). 

3. The act of June 27, 1902, changed the manner 
of executing a part of the trust imposed by the act 
of 1889 in respect to pine lands. The constitution¬ 
ality of that act has already been attacked in a case 
that was passed upon by this court and, on appeal, 
by the United States Supreme Court—the case of 
Naganab v. Hitchcock, sujira. The appellant asks for 
a decree declaring certain portions of that act and 
the act of May 23, 1908, which was in amendment of 
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the act of 1889 and of the om mdatorv act of 1902, 
aforesaid, to be unconstitutional. We content our¬ 
selves quite naturally with a reference to the de¬ 
cisions in the Xaganab case, the underlying principles 
of which will form a part of our general discussion. 

4. As to the Red Lake allotments, we suggest a 
defect in the party complainant. Obviously Mor¬ 
rison, the White Earth Indian, shows no right to 
speak for the Red Lake Indians. If the Red Lake 
Indians desire to be allotted and if the Indian Depart¬ 
ment has been remiss in the performance of its 
statutory duty, surely the proper party to sue in that 
behalf is the party immediately interested; but the 
Red Lake Indians are not parties to this suit, although 
as to the lands occupied by them and to be allotted 
in severalty to them they own exclusively the title 
according to the act of 1904. The bill shows no 
authority in Morrison from the Red Lake Indians to 
bring suit in their behalf in this matter. 

5. It is quite apparent that Morrison was not 
authorized by the Red Lake Indians to bring this 
suit, for in the next paragraph we find him attacking 
the constitutionality of the act of 1904 recognizing 
the exclusive ownership of the Red Lake band in 
their diminished reservation. Whether they enjoy 
sole ownership or whether other Chippewa Indians 
in Minnesota not members of their band are part 
owners presents, we insist, a question on w’hich the 
Red Lake band is entitled to be heard. The bill is 
defective because in this regard they are not parties 
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defendant. Moreover, as to the constitutionality of 

the act of 1904 what was said in the Naganab decisions 
govemj. 

The constitutionality of the act of Congress 
creating the Red Lake Indian Forest is also involved. 
Appellant wants a decree declaring it to be null and 
\ oid in so far as it attempts to confer a conclusive 
ownership of the proceeds received from the sale of 
timber from said Red Lake Indian Forest upon the 
members of said designated class who belong on the 
Red Lake Reservation, and directing the deposit of 
said funds in the Treasury of the United States to 
the credit of the Red Lake Indians” (Record, p. 34). 
Furthermore, a mandatory injunction is asked to 
compel the defendant Secretary of the Treasury to 
transfer the fund now in the Treasury standing to the 
credit of the Red Lake Indians to the fund standing 
to the credit of all of the Chippewa Indians. 

Here again is a defect in the parties defendant. 
Surely the court should not enter such a decree as is 
prayed in the absence of the Red Lake Indians. 
On the point involved, they are indispensable parties 
to the suit. Beaulieu v. Garfield, supra; Foltz v. 
Payne, supra; Cohen v. Fall, supra. 

7. An injunction is asked against the drawing or 
approving of any warrant drawn upon the school 
funds of the Chippewa Indians “for the payment of 
tuition and support of any child in the St. Benedict’s 
Mission Boarding School and the St. Mary’s Mission 
Boarding School.” (Record, p. 34.) The bill says 



(Record, p. 27) that the Indian Department has 
contracts with the schools which, of course, require 
the payments sought to be enjoined. Obviously 
these schools are entitled to be heard before their 
rights to receive payment are denied. The bill is 
bad because they are indispensable parties defendant 
and yet are not parties to the suit. The use of trust 
funds of Indians for education in sectarian schools 
was sustained in Quick Bear v. Leupp (210 U. S. 50), 
affirming the decision of this court in the same case 
(30 App. D. C. 151). 

Whether these contracts were wise or otherwise 
presents an administrative question. Congress has 
been advised and sanctions by appropriation. Con¬ 
gress is the guardian of our Indian wards and the 
Indian Department is the agency of guardianship. 
It is a part of the general question of the relation of 
the Government to the Indian wards, and will be 
further noticed in our general discussion. 

8 and 9. What has just been said applies to the 
acts of Congress appropriating money for the pay¬ 
ment of tuition and for “general agency purposes.” 
The specific relief asked by appellant (Record, pp. 
34 and 35) is that we be enjoined from drawing, or 
approving, any warrant on the trust funds for the 
payment of tuition of any child attending the public 
schools of Minnesota or for defraying any of the 
expenses of the agencies maintained among the Chip- 
pewas. It is not contended that the appellees are 
without statutory authority for what they are doing; 
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so a decree is prayed declaring these the acts of Con¬ 
gress to be null and void because of unconstitutional¬ 
ly. What has already been said applies. The State 
of Minnesota, so far as the tuition money authorized 
to be paid to it, is a necessary and indispensable 
party although absent in this suit. The United 
States is interested in whether the expenses of these 
agencies for the administration of these Indians’ af¬ 
fairs and their property shall be paid out of Chippewa 
funds, as Congress has directed, or out of the tax¬ 
payers pockets. 1 he United States has not waived 
its immunity to suit in this respect. 

Congress has been making appropriations out of 
these trust funds annually “for the purpose of 
civilization and self-support” among these Indians. 
In Morrison v. Lane (45 App. D. C. 79) this court 
passed upon the effect of a general resolution con¬ 
tinuing appropriations of a preceding year for a 
certain year when the regular bill failed of passage. 
In our answer in that case we showed that year 
after year we had depended upon these appropria¬ 
tions from the Indian funds for the expenses of the 
several Chippewa agencies maintained for their 
direct benefit in the promotion of civilization and 
self-support among them. This court thought that 
the joint resolution was ineffective to renew the 
appropriation on the ground that it was not a “ cur¬ 
rent expense.” But the Supreme Court reversed 
that judgment (Lane v. Morrison, 246 U. S 214). A 
considei able part of Morrison’s brief in the Supreme 





Court of the United States was devoted to an attack 
on the use of this money for administrative purposes. 
Yet that court ruled that the joint resolution con¬ 
tinued the appropriation. “A different construc¬ 
tion, the court said, “might have occasioned dis¬ 
ruption of well-ordered arrangements for the advanc¬ 
ing of the Nation’s wards to the great detriment of 
all concerned; and to such unfortunate consequences 
experienced legislators probably were not oblivious.” 

Obviously, if the Supreme Court considered such 
use of money appropriated in regular acts as an 
unconstitutional invasion of rights vested under the 
act of 1889, the court would not have regarded the 
offices of the joint resolution effective to continue 
unconstitutional enactments. 

10. An injunction is asked to prevent the payment 
from Chippewa funds of expenses involved in the 
removal of the agency from White Earth to Cass 
Lake. Section 2059 of the Revised Statutes pro¬ 
vides : 

The President shall, whenever he may 
judge it expedient, discontinue any Indian 
agency or transfer the same from the place 
or tribe designated by law to such other 
place or tribe as the public service may 
require. 

The bill in this behalf shows the White Earth 
Indians speaking—not “all the Chippewa Indians in 
the State of Minnesota. ” It may be the hand of the 
latter, but it is certainly the voice of the former, who 
asserts the superior advantages of White Earth and 



the inconveniences of having the agency at Cass Lake 
measured by stated distances from White Earth to 
Cass Lake. Curiously, Congress did not place the 
power of decision as to the expediency of removal or 
the requirements of the public service upon the 
appellant, but did empower the President of the 
United States to decide. The commissioner is act¬ 
ing under an order made by the President of the 
United States. 

In General. 

We have endeavored to point out particular objec¬ 
tions to specific portions of the bill; but there are 

some general observations to be made that go to the 
entire case. 

In the first place the appellant is without interest 
to maintain this suit on his own showing. The com¬ 
munal tribal property is involved. The tribe is not 
suing—not even a band of the tribe. Nor does it 
appear that the tribe or any representative body of 
the tribe has authorized Morrison or any one to sue 
in respect to the communal estate, in which none of 

them has a separate interest subject to conveyance 
and descent. 

In Gritts v. Fisher (37 App. D. C. 473) this court 
affirmed a decree dismissing an appeal in which cer¬ 
tain members of the Cherokee Tribe were assuming 
to speak for the collective interests of the whole 
tribe, asking an injunction against the enrollment of 
new-born Cherokee children. The decision of the 
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trial court in that case contained language pertinent 
here. 

But their right to tribal property by virtue 
of citizenship is not a vested right which they 
can enforce individually. Such a right is 
derivative. It can not be greater than the 
right of the tribe itself, and that right is sub¬ 
ject to the paramount authority of Congress. 
(Hayes v. Barringer, 168 Fed. 221; Conley v. 
Ballinger, 216 U. S. 84; Flemming v. McCur- 
tain, 215 U. S. 56.) 

Your decision in that case was affirmed in the 
Supreme Court of the United States (244 U. S. 640). 
The Supreme Court pointed out that the act of July 
1, 1902, did not affect the rights of individuals in 
their allotted lands and held that the acts and 
treaties on which the plaintiffs sued did not confer 
upon them any vested rights such as would disable 
Congress from making provisions that would affect 
communal interests or rights. The court said : 

The fault with the appellant’s contention is 
that it treats the act of 1902 as a contract 
when “ it is only an act of Congress and can 
have no greater effect.” Cherokee Intermar¬ 
riage Cases, 203 U. S. 7693. It was but an 
exercise of the administrative control of the 
Government over the tribal property of tribal 
Indians and was subject to change by Con¬ 
gress at any time 1 >efore it was carried into 
effect and while the tribal relations continue. 
Stephens v. Cherokee Nation, 174 U. S. 445, 
488; Cherokee Nation v. Hitchcock, 187 U. S. 
294; Wallace v. Adams, 204 U. S. 415, 423. 
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The last citation brings us to the general scope of 
the power of Congress over tribal Indians. 

In the Xaganab case this court said: 

W e are met at the very outset by authorita¬ 
tive decisions of the court of last report laying 
down a general rule by which courts are to be 
governed when they are asked to declare an act 
of Congress unconstitutional and enjoin the 
executive officers from administering it. As 
has been said, “every possible presumption is 
in favor of the validity of the statute, and this 
continues until the contrary is shown beyond 
a rational doubt.” Sinking Fund Cases 99 
U. S. 700; Fletcher v. Peck, 6 Cranch 87 
In the class of cases to which the case at bar 
belongs we have to bear in mind that it has 
been most conclusively settled that the Govern¬ 
ment dealings with the Indians are in their 
nature political, and that there is consequently 
little or no room left for the interposition of the 
courts. We can not presume that the legis¬ 
lative department of the Government acted in 
bad faith in enacting the act of June 27, 1902, 
or that either Congress or the President 
exercised anything but their best judgment 
in providing for a forestry reserve, and placing 
limitations upon the cutting of timber upon 
the pine lands in question—in short, that the 
act of June 27, 1902, was for the benefit of 
the Indians, bearing in mind the long term 
referred to in the act of 1889. But however 
this may be, we fail to discover anything 
which takes this case out of the general rule 
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laid down in prior decisions of the Supreme 
Court. Lone Wolf v. Hitchcock , 187 U. S., 
553, and Cherokee Nation v. Hitchcock , 187 
U. S. 294. In the former case the complain¬ 
ants, claiming due authorization from their 
tribe, sought to enjoin the defendant, as Secre¬ 
tary of th Interior, from carrying out an alleged 
unconstitutional act of Congress, the claim of 
unconstitutionality being that the Indians 
were deprived of valuable property rights with¬ 
out their consent and to their great injury. 
The claims are analogous to those made in 
this proceeding. The court there said: 

“ Indeed, the controversy w r hich this case 
presents is concluded by the decision in 
Cherokee Nation v. Hitchcock , 187 U. S. 204, 
decided at this term, where it was held that 
full administrative power was possessed by 
Congress over Indian tribal property. In 
effect, the action of Congress now r complained 
of was but an exercise of such power, a mere 
change in the form of investment of Indian 
tribal property, the property of those who, 
as we have held, were in substantial effect the 
wards of the Government. We must pre¬ 
sume that Congress acted in perfect good 
faith in the dealings with the Indians of 
which complaint is made, and that the legis¬ 
lative branch of the Government exercised 
its best judgment in the premises. In any 
event, as Congress possessed full power in the 
matter, the judiciary can not question or in¬ 
quire into the motives which prompted the 
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motives which prompted the enactment of 
this legislation. If injury was occasioned, 
which we do not wish to be understood as 
implying, by the use made by Congress of its 
p°wer, relief must be sought by an appeal to 
that body for redress, and not to the courts, 
the legislation in question was constitutional 

and the demurrer to the bill was therefore 
rightly sustained.” 

It having been repeatedly held that the 
Indians are wards of the Nation, the authority 
to deal with property set aside for them by 
agreement with them, or otherwise, is vested 
m Congress; and this authority, having been 
so frequently recognized by the Supreme 
Court, is no longer open for discussion. 

***** 

The existence of power in Congress to deal 
'vi tribal property having been so frequently 
recognized by the courts, for the reason that 
the power is political and administrative it 
would be a work of supererogation to amplify 
by argument or citation of authorities our 
reasons for believing that the second ground of 
demurrer is well taken. 

We think that that decision disposes of every 

question in this case; but if there be anything left, 

the decision of the Supreme Court in the same case 

takes care of it; i. e., that the suit is in effect one 

against the United States, the legal title to the land 

involved being still in the Government. 202 U S 
473. 
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We submit the case with the conviction that the 
decree below should be affirmed. 
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